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A LEGAL PERSPECTIVE OF SPECIAL EDJJCATIOW: A -REVIEW 



of ii^m!^!!^^- 1 0W6d J he eXdU f i0n ° f 8 ° erebral palsied ^ ild ,rom 016 P ublic sch00ls ^use 
of the child s depressing and nauseating effect on the teachers and school children and (because) 

919? i ; 1927 zzT on ?* e : each * r ; s time " {Beam * ?° ard °< « <** 52S£- 

1919). In 1927 m the case of Buck. v. Bell, the Supreme Court of the United States supported a 

£2T« ' " ,0 -i '^f rded citize t ns statin 9- "» is better for all the world . . . (if) society can prevent 
hose who are mamfestly unfit from continuing their kind" (p. 207)'. Fifty years later however 

flefarded CMdren v Commonwealth or Pennsylvania, fyv.Mlls v. Board of Education 1972) 
expressing diametrically opposing opinions have become commonplace. How this legal development 

£ U S onLr,o SP T, 8 !^ CUrre , nt te 8»'. |m P"««'on. for teachers, administrator. 8 an S 
personnel constitutes the focus of this review: ' 

' n.J^j° P ro 9 ram k s ' n i the United States for the mentally and physically handicapped are not'really 
new; attempts at rehabjl.tat.on can be traced to the middle 1 9th century. For example jhe work of such 

SS!h£uSl!!^t H *T f d !- ouis ■ B f aille (with tne blind) and Tnoma3 H - Gallaudet ( wlth ^e 

nrim tn ? ° ° f Special education.'However, most early programs were housed! 

primarily m state-operated residential institutions patterned after the asylums of Europe. These 
K,stitutlons were far removed from populous areas, and handicapped individuals were often shunted 

Sin Ji^Ih n ° QPe °J 6Ver , r ?* Urnin9 10 tneir ,amilies< Th * Prevailing public opfnion toward the 
handicapped was one of discrimination and hopelessness. It was believed the handicapped childreri 
could never be taught; therefore, to spare everyone from the problems related to them, they were sent 
tar from home and removed from the public view'. ' I 

■ Little by little though, this attitude of repression began to erode, and the development 0 f teache'r 
training programs, special classes and'day schools were seen in the early 20th century. At best, these 
early .programs demonstrated a low level of- tolerance for the hanolcapped. Certainly not all 
handicapped children had an education provided for them. Since special education requires'such an 
individualized effort, school systems in the early 20th century were simply "not prepared physically 
philosophically or financially to operate far reaching programs for exceptional children" (Reynolds 1 & 
! £ .L ' P< )- A, . th6u 9 h some ot the W federal involvement in special education began in iflbt 
with the establishment of the Section oji Exceptional Children and Youth in the United States' Office of 
Education it was not until the period immediately following World War II that any significant advances 
were noted. j 

The economic Climate 'in the United States during this post-war period was exceptional Despite 
economic recessions in 1955-54 and 1957-58, the country had never done better. The average income- 
per ar^ly rose, and the stock market did well. Dewhurst(1955) predicted that the trend in America 
• would be to continue to have more goods per person than ever before. This rosy economic picture was 
a far cry from the depression of the 1930s and the scarcity of the war years, and it set the stage for an 
unprecedented growth in special education programs.. Treatment for the handlcappedjjecame 

economically possible. /""v_ ' — ' • 

J-r-*^ 9 ^ ^ otwhlc Nontrib0feT8l^jcdhtty to thegrowth of special education.programs in this 
T a tT°? ^ ?S - the J r° un W s t de8lre ^"repair its war wounded and also those children whp had 
mental and physical disorders" (MelcheA 1976. p. ,128). Ajs became readily evident, provisions for the 
hT^I ' mPa,red W ° r L d , War " and ** ean War-veterans had to be made. Facilities in veterans 
hospitals were expanded.^and new funds-were allocated for research into handicapping conditions 
The knowledge gained f rorrf researchf as well as the financial commitment exhibited by the public." 
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* spiled over into the educational realm, and growth f was observed In the 1950 s, tfve federal 
government began to take its. first, tentative steps into the provision of educational opportunities for 
the handicapped. In 1954, P. L 83-531 authorized cooperative research in education and provided 
grants for this research to colleges and universities. In ^53, Public Laws 85-905 and. 85-926 were 
passed. The former provided funds to develop captioned films for th£ deaf, while the latter' provided 
grants to states and colleges to tram professionals who woul^, in tu/n, train teachers of the mentally 
retarded. Special education was moving from the dungeon and into the limelight, and it became 
politically popular to champion the rights of the handicapped. This public attitude along with 
continued economic prosperity in the 196ffs resulted in a remarkable influx of federal dollars for 
special education. \ 

« The most influential politician of the times was, of course, the then President of the United States, 

'iJohn F. Kennedy.' His commitment to education for the handicapped is epitomized m a formal 
statement of his given on October 1 1 , 1961 in which he stated, 'The manner in which our nation cares 
for its citizens and conserves its manpower resources is more tjj^n an index to its concern for the less 
fortunate. It is a key to its future. Both wisdom and humanity dictate a deep interest in the physically 
handicapped, the mentally ill, and the mentally retarded. Yet, although we have made considerable 
progress in the treatment of physical handicaps, although we have attacked on a broad front the 
problems of mental illness, although we have made great strides in the battle against disease, we as a 
nation have too long postponed an intensive search for solutions to the problems of the mentally 
retarded. That failure should be corrected." To correct that failure, and to correct other failures 
involving other handicapping conditions-, Congress resfjonded with a myriad of legislation during the 
1960'8. 1 961 saw the passage of PL 87-276 in which funds were appropriated to assist in tt\p training of 
the teachers of the deaf. Public Law 88-164, passed in 1963, provided grants for training, research and 
demonstration projects in the areps of mental retardation and mShtal illness. 1965 saw four 
enactments related directly to special education: (a) PL 89:36, (b) PL 89-1 05, (c)-PL 89-258, and (d)PL 
89-313. These acts provided for a national technical institute for the deaf, government built facilities for 
resea/ch and demonstration projects, more captioned films, and aid to the states e tQ provide education 
for children in state operated institutions: 1 965 also saw the passage of The Elementary and Secondary 
Education Act (ESEA) (PL 89-10; T965). Although this act was not directly designed for the 
handicapped, a number of titles (e.g., Title I, Title IX) presided special sources of funding primarily for 
programs for children of low-income families. / x 

1966 was also a banner year for special education legislation. Public Law 89-51 1 provided funds 
fo&the improvement of libraries in residential facilities jand for materrais and facility improvements for 
the handicapped i« public libraries. Public Law 89-522 extended the services of the Library of 

' Congress -to include materials for physically handicapped individuals and Public Law 89-694 
established a model high school -far the deaf at Galludeft College. Pubjic Lato 89-752 expanded the 
Higher Education Act by requiring the elimination of architectural barriers when federal tunds were 
used to construct new buildings at colleges and universities. This act also forgave National Defense 
Education loans at the rate'df 15% per year for each year the recipient taught handicappedchtldren. 
Mosfcimportantly, in 1966, was the addition of Title VI to the Elementary and Secondary Education Act 
(PL 89-750, 1966). This piece of legislation provided funds to states forprogram^forthe handicapped, 
established a NatlonalAdvisory Committee on Handicapped Children and founded tHe Pureau for the 
Education of the Handicapped (BEH) withrn the Department of Health, Education, and Welfare. 

The Mental Retardation Amendments of 1967 (PL 90- 170)j extended :the program of matching 
grants for the construction of university affiliated and community mental retardation facilities. The^ 
ESEA Amendments of 1967 (PL 90-247) greatly expanded services to- the handicapped by. (a) 
establishing regional resource centers, (b) establishing regional deaf/blind centers, (c) expanding the 
research authority of BEH, (d) amending Title I to provide support for handicapped children in stalk* 
operated schools, (e) amending Title III to earmark 15% federal funds for programs for the 
handicapped, and (f) amending Title VI to Include grants to federal schools, including tlje Bureau of 
Indian Affairs. In 1968, a biH requiring the elimination of architectural barriers in all building 
constructed with federal funds (PL 90-480) was passecf, as was a bill which provided for research in 
pre-school education (PL 90-538). Public Law 90-538 also marked the first time Congressdealt with a\\ 
handicapping conditions in a single bill. Also passed'this year was an act which required that 10% of 



J- 4 

' . ■ ■ . * 

the funds received by states for vocational education be used on behalf of the handicapped (PL 90- ' 
576) , . 

ln'1 969, Public Law 91-61 established a national center on educational media and materials for the 
^handicapped Also in 1969. the ESEA Amendments (PL 92-230) consolidated all existing laws for the 
handicapped into the Education of the Handicapped Act and extended'and enlarged a number of 
programs The Developmental Disabilities Act of -1970 (PL 91-51 7) and its companion legislation. The ' 
£>evelopmentally Disabled Assistance and Bill of Rights Act (PL 94-103. 1975) have provided states 
with federal funds to enable them to provide services fordevolopmentally disabled children and adults 
These services are to be directed toward the alleviation of the developmental disability and to l the 
social, personal, physical or economical development of the individual. 

Public Law 93-380. passed in 1973. was a forerunner of Public Law 94-142. and provided a 
mandate for the education of the handicapped. The two most famous pieces of legislation affecting the 
handicapped are Public Law 93-1 12. the Vocational Rehabilitation Act of 1973. and Public Law 94-142 
The Education f6r All Handicapped Children Act of 1975: In Section 504 of the former act' 
discnm.nation against the harfdicapped is prohibited in any program that receives federal funds. The 
latter was designed . . to assu-o that all handicapped children have available to them, within the time 
periods specified, a free, appropriate public education which' emphasized special education and 
related services designed to meet their unique needs" (PL 94-142). 

, lh addition to the legislation which' has been passed, legal mandates have also arisen from the 
rulings of the judicial system. In the past, the federal courts had been reluctant to interfere with the 
educational system. This reluctance was expressed by the JSupreme Court in the case oi-Epperson v 
Arkansas (1968) in which the justices stated. "Judicial interposition in'the operation of the public 
school system of the Nation raises problems requiring care and restraint . . . Courts do not and cannot 
intervene in resolution of conflicts which arise in the daily operation of school systems which do not 
directly and sharply implicate basic constitutional values." Hdwever. Nordine (1977) contends that the 
courts have been forced to intervene by the reluctance of school administrators to enforce the basic 
legal rights of all students. She also discusses four separate areas in which she feels the courts have 
held a major interest: (a) desegregation, (b) academic freedom. {«) religious establishment and 
exerc.se. and (d) civil rights. Of these four, the concept of civil rights has tiad the major influence in 
litigation affecting the handicapped. 

. There are.actually five amendments to the Constitution that have been cited in support of the civil 
rights for the handicapped. The First Amendment gives one the right of freedom of speech, assembly 
religion, press and petition; the Fourth Amendment protects against unreasonable search and seizure; 
and the Eighth Amendment protects against civil and unusual punishment. Although these 
amendments have been utilized in cases involving the handicapped, the most oft cited amendments 
are the Fifth and the Fourteenth. The Fifth Amendment is famous for its clause on self-incrimination, 
but it also contains a powerful clausestating that no'person shall be deprived of life, liberty, or property 
without due process of Idw. The Fou%enth Amendment also contains a due process clause, an equal 
protection clause, and an extension of the governmental restnctiorisof the Bill of Rights, to the state 
governments. Prior to the passage of the Fourteenth Amendmdn}. the guarantees of the Bill of Rights 
did not apply to state government. These amendments in particular have forced institutions to deal 
fairly with the handicapped. This fairness with which the handicapped must be dealt will be explored in 
the four major sections of this paper. The assessment, placement, treatment and employment rights of 
the handidapped^as they now ejystwillc-e discussed as to thejr implications for teacher, administrators 
and university personnel. - - 



Assessment 



it » 



The first stem In the provision of services for the handicapped is to'identify the population. On th'e « . 
surface, this'.task may appear to be quite simply, however, in reality, the accurate identification of 
handicapped children has proven to be a nemesis for school systems. The problems of identification . 
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(e.g . cost, time, personnel) have contributed to inconsistent test administration by assessment 
personnel, an* have led to assessments and placemer^fsiwhich are administratively convenient, but 
not necessarily appropriate when viewed interm$*of th£ needs of thecKild (Weatherly &Lipsky. 1977). 
For example. H schooldistrict may have a suspected learning disabled (LO) child referred for testing. 
However, because LD classrooms are filled to capacity, the district personnel may slant the testing ih 
order to. declare the child eligible for placemenf jfn a less cfowded, educable mentally retarded 
classroom Clearly, abuses such as this are blatantly illegal, and have led to an enactment of clearly 
written statutes and the rendering of consistent judicial Interpretation. 

/ ' ' 
Eligibility •,/«■' • _i_ 

Public Law 94-142 has provided a set of definitions identifying exactly what childreaare eligible 
for special education services. Local school districts and states may exparid these criteria but 
minimally, they must include: / > > 

"(a)- As 'used in this part, the ternf "handicapped children" means those children 
i evaluated in accordance with sectiom 121z.530-534 as being mentally retarded, hard "V 
of hearing, deal, speech impaired.^visually handicapped, seriously emotionalfy 
disturbed, orthopedically impaired, other health impaired, deaf-blind, multlhandi- 
cappted, or as havins speciarieaVning disabilities, who because of those impairments 
need special education and related services. " — N / 

(b) The terms used in this definition are defined as follows: 

(1) "Deaf'^jneaos a hea'ring impairment which is so severe that the child is impaired in ' 
processing linguistic information through 4 hearing/with orVjhout amplification, 
which adversely affects education; — 

(2) "Deaf-blind" means>concomjtant hearing and visual impairments, thecombmation 
of which causes such severe communication and other developmental and educa- 
tional problems, that they cannot be accommodated in special education programs 
solely for deaf or blind children. 

(3) "Hard of hearing" means a hearing impairment, whether permanent or fluctuating, 
which adversely effects a child's educational performance but whicb is not included 
undeV the definition of "deaf" in this sedtion. v ' 4 

(4) "Mentally retarded" means significantly subaverage general intellectual function-' 
ing existing concurrently wjth deficits in adapt ive.^ehavior.and manifested during the - 
developmental period, ,which adversely affects a chllBTe ducat ional performance, 

(5) "Muitihandicapped" means concomitant impairments (such as mentally retarded- 
* blind, mentally retarded-ojlhopedicallvc impaired, etc.), the combination of which 

causes such severe educational problems 'that they cannot be accommodated in 
•special education programs solefy for one of .the injpalrments. The term does not . • 
include deaf-blind phiidren. • • * . 

(6) "Orthopedically impaired". means- a severe, orthopedic impairment which ad- 
versely affects a child's Educational performance. The term includes impairments ' 
caused by congenita^ anpjpaly (e.g., clubfoot, absence of some member, etc.), 
impairments caused by.dte&ase (e.g., cerebral palsy; amputations, and fractures or 
burns which cause contractures). ^ 

(7) "Other health imp&ired" means limited strength, vitality or alertness, due to 
chronic or acute health problems sucb as heart condition, tuberculosis, rheumatic 
fever, nephritis, asthma/ sickle cell anemia-, hemophilia, epilepsy, Mead poisoning, 
leukemia, or diabetes, which adversely k affects a chip's educational performance. 

- (8) "Seriously emptionatly disturbed" is defined as follows: 
^ • (i) The term means a condition fe^hibftf^one or more of the following ch«ac?eristics 
over a period of time dnd»to a marJced^JjlpVee, which adversely affects educational 
, . performance. 



(a) An inability to learn which cannot be explained by intellectual, sensory, or health 
factor*; / 

(b) An inability to build 6r maintain satisfactory interpersonal relationships with peers 
and teachers; 

(c) Inappropriate types of behavior or feelings under normal circumstances. 

(d) A general pervasive mood of unhappiness or depression; or — 

(e) A tendency to develop physical symptoms or fears associated with personal or 
school problems. _ . 

(ii)' The term includes children who are schizophrenic or autistic. The term does noj 

Jnclujie^kUdte that they are v 

seriously emotionally disturbed.- , * 

(9) "Specific learning disability" means a disorder ir\ one or more of the basic 
psychological Qrocesses involved in understanding or in using language, spoken or 
written, which may manifest itself in an imperfect ability to listen, % think, speak, read, 
write, spell, or to do mathematical calculations. The term includes such conditions as 
perceptual handicaps, brain injury, minimal brain dysfunction, dyslexia, and develop- 
mental aphasia. The.term does not include children who have learning problems which 
are primarily the result of visual, hewing, or motor handicaps, of mental cultural, or 
economic disadvantage. \ 

(10) "Speech impaired" means a communication disorder, such as stuttering, im- 
paired articulatiQn, c a language impairment, or a voice impairment, which adversely 
affects a child's educational performance. *<> ^ 

(1 1) "Visually handicapped" means a visual impairment which, even with correction, - 
adversely affects a child's educational performance. The term includes both partially 

.seeing and blind children" (PL 94-142, 1975, 121a. 1-10) 1 

With the&er criteria as guidelines, scjjool districts should be able to identify ail handicapped children. 
.Indeed, recent judicial decisions have mandated that it is the 'school district s legal and financial 
responsibility to actively*bearch out and identify all handicapped children ages 3 to 21. This has not 
alwefys been the state of affairs, as is discussed in the next section. . , 

RespQnsibility for Assessment e m • 

Public Law 94-142 clearly states that school districts have an affirmative duty to locate end assess 
all children Who meet the eligibility criteria. However, because of the expense and'efforf involved, 
some districts have attempted to shift the burden of this Initial Identification to the parents. For 
example, in the case of Pierce v. Board of Education (1976), the district did not provide an evaluation. 
However, the Illinois Appellate court found that school districts must identify and refer for services all 
eligible .children. To neglect this duty could possibly make school board members liable for any 
permanent harm resultingfrom this neglect, and to require the parents to pay for this identification is 
illegal. 1 

The case oi Frederick L Thomas (1976) involved learning disabled children who had~been 
placed in a regular clas&rather than a special class designed to meet their educational needs. Although 
this case dealt primarily with placement, the court rejected the argument that* assessment was the 
parents' responsibility s'ince it would require the parents to "(a) recognize (that their) child is not 
functioning academically, (b) fecognize that the cause of the child's underachievement may be, 
something that requires special education instruction, (c) know that due process hearings are 
Available, (d) believe that through a due process hearing (their) child— thougK not a sever.e behavior 
problem may receive special help, (e) property carry out the procedures for initiating the hearing, 
which includes obtaining an expe(t psychiatric opinion." The court felt that this tremendpus burden 
should no* /Jill to the parent bufrather to the agency which provides the service, in this case, the 
school district. 4 • .... 

1. • Finally, jn tfce case of Mattie f. v. Ho/teda^(1977 # ). the cojgrt found that the state of Mississippi was 
rfof extending a vigorous enough effort to identify all of its handicapped children. In citing the Senate* 4 
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Committee on Labor and Puhiir Woiiorl 

chndren represents y^r 2^£X•«o rt f^ B ,h,, '"* IUre * id6ntif * handicapped 
convinced that a m«2 intense e„ort must be ™^aT t S^y " (t)he com ™ 1 ^ «» 

The burd ? n of Identification process ? wasTai2 .auSiE L e ' d n e ^ ,f,C f ^^^^^PPedch.ldren.- 
^nSl'?" 81 , b ° dle f This was not true as nfhe case of « J, ° f the l0cal and "ate 
appl cation for edibility for special educatio x^^\y^ ¥ ' Aduw ^ 9Kr i- m this case, an 

ffir ThiS ^nlcality reiSted in a denia, o ^rScSiSl^Kf*^' rather than a «™«* 
that here was- no violation of civil rights Since « ?t ♦ ^ ln th| s case, the court found 
constitution. Since Colorado had a aw reauirina In, ^ ? a " Unguaranteed by the 
app lea on ^jfned b y. a licensed PhJsldanZ Zre tn h"" 18 ^ Sp6dal educa,ion have their 

^ P M at rjf° W ' nowever - if the school disir c wanted 1h S ° C ° U ' d reSUlt the rejection of 
provide thy examination at no cost to the p en" UCh an examinfl hon. it Would be its duty to 



A Fair Assessment 



~e^ the school districts must a,so .nsure that the 

assessments must be fodM^lS^ ^^ ^ abm * S and de,ic,ts - Hence all , 
**hng to determine e.ig^ relied solely on IQ * 

m assessment proceedings, they do have iISSTon! J *: m °?* h 'Q^tshaveadefinitepiaCe 
Mn v e "t'ona" Intelligence tests: (a) can or^ Np-sworth (1969) has stated that " 

nothing-exceptional to helper hlnde^e^ SCh ° oi SUCcess ' assuming we do 

^SrAitti!^ th3t W ° Uld ' reSUlt in d «tion towards 
Jt ia not^iff ,cu« to imagine what re sT S b?o?,2K 'hhh 'l^" ,n Wh ' Ch the test 
was tested In English. These circumstances ex^l Z ifach " d wh °sPoke only a forejgn language 
Education (1970'). In this case, ihTZ^w^VZS^ T °' D,ana * S ' a ' e ^VZ 
assigned to the child on the basis of an lOtSl^SUro-i^fSr? 0 ^ retardatlon - "".chhad been 
. of the test, and a re-assessment was ordered aSthereSUlto, * edlscrl ^natory (language) features 

student 

that (n)umerous education expert ^. psycholog st ^ ^iV^^ 0 ^^^"^ 
class.fying children as mentally retarded based n?2. P tS ,6St1,ied that the 4 practice of 
only is bad educational practice' but resuSs TJZi^*™ SCOr6S 0n intelli 9ence tests (leasts) no 
children." This statement reaffirmed the £ inn.Tn /"/ °Tf laSsi,ication of blacks and other mine ri°y 
*** n «h»cfwae^ 

»n order to combat.the inherent bias oCaS^ w ^^ Ww ^«"^ 
some school districts. PL 94-142 pi "de S a clear set of ^ ! naDDr ?P ria,e assessments provided by 
child for placement In a special program T hey a r e 9 ' * ,0,lowed "hen assessing a 

"Preplacement evaluation . . . 

educational needs must be con X L an d 'nd.v.dual evaluation of the child's 
y . 121a.532 (45 CFR 121a ^ accord «noe wifh the requirements of section 

Evaluation procedures ' ■ S ' ' ' 



(2) Have been validated for the specific purpose for which they are f used; and 
. iLWJS^Sr'^ Per ' S ° nnel ^ ^ instructions • • 

»• ' • if ) ^?»^. 0 !r^ eVa '^ ati ° n , T ateria,s incl «<»e those ta.lored to assess specific areas - 
, of educational rteed and not merely those, which are designated to provide a sinnJ P 
general intelligence quotient; • joproviae a singje 

, (c) Tests are selected 'and administered so as best to ensure that when a test is 
administered to a child with impaired sensory; manual, or speaking « the teS 

V a tors ZTt ? Chi ' d ' S 8PtitUde " aChi6Vement * vel * *E5£ «S " 

factors the Jest purports .to measure, rather than reflecting he child's impaired 

B "Surer^ 9 8WllS (eXCePt Wh6re th0fee fac ^which,h P eTst 

^oJ^tinZ^T iS US9d 39 th ' e 5016 Criterion for determination of an 
appropriate educational program for a child* 

' afJast on^irh^^'t^ 8 multidisci P' in ^team or group of persons, including - 

dlsab^and SP ' W ' th knowled 9 e in lhe ' area of suspected ' 

• wL^e^omnl 3 ,?? 6 ^" V: areas ' elat ? d 'o~the suspected disability.' including. 

' Te\ iaence TLnSm? 5 V,S,0n • hrearin9 " S ° Cia ' and emo ' tional status - 9 eneral ' 
CFR I2S2) P er,or mance. communicative status/ and motor abilities (45 

n^T/^rfr^ h ° h8Ve aSp6eCh ^'""entas theii^rimary handicap maynot 
v w ° u P b ^ 6ry ° f assessment s (e.g.. psychological, physiflfil. or adaptive 

v behavior). However, a qualified speech-language pathologist would Evaluate each 
speech impaired child using, procedures that are appropriate for thYdYagno is anS ■ 
ioZ^L S r Ch ^ '? n9Ua9e diSOrders " and (2) whe * necessar y- ma£ refer a , s 
, 'iX^rSS^^ ne6ded V ake an aPPr ° priate Plac — 1 —op. 

igUcy in sh e al| re r^ a,Uati0n ^ ^ in . making P lacement decisions, each public 

(1) Draw upon* information from a variety of sources, including aptitude "and 
achievement tests, teacher recommendations, physical condition. «Lial or cJltlS 
background, and adaptive behavior; . - cunurai 

(2) . Insure that the placement" decision is made by a group of persons includinq 
. persons knowledgeable about the child, the meaning of the evaluation data, and the 

placement options" (45 CFR 1-21a.533). . 

From the above regulations, one can clearly see that all assessments-mustUe-multrdrsciDlinarv in 

• £!? a S 6aCh individ ^'d. To do otherwise would be in Son 0 f the law 
HSK O^y IwPSS! CharaCteriStiCS aS ^ aa "naurophysiologica. maturations" 

eSonai %Sa an appropriate assessment-given to them to determine^ their 

. Independent Evaluations ' , . . 

evaluatfo^f th^J 42 T° ^'L^ Stat6S that parents have the ri 9 ht * obtain an independent 

• school dist It m n0t sat,sf,ed with the sch00|, s evaluation. In placement dec.sions. then, the 
evaTuatior * ! !he reSU ' tS ° , thiS inde P enden < evaluation in addition to their own 

' oerlolrtleZ™ *! "? 7* diStMCt Wh6n they inte ' nd to ha ^ ™ independent" evaluation 
performed because of their dissatisfaction with the school's evaluation "The school then midfit maS 
any of four responses: (a)< it might decide that what it is doing is appropr ate knd ^ , {0 r an imbTrt.a 
hearmg to sustain that judgment; (b) it might order an outside evaluation of ts own^ 
the parents where they could get such an evaluation at no cost; or (d) it S^t^^S^ 
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criteria under which the independent evaluation must be obtained, including the location of the 
evaluation and the qualifications of the examiner, so that the parents' evaluation will be reimbursable" 
(Martin, 1979, p. 42-43). As is clear from the above statement, there are many situations in which an^ v- 
Independent evaluation may be obtained at no cost to the parents. 



Implications 

The implications for administrators concerning the assessment of handicapped children can be 
concisely summarized in the statement: Be certain that: (a) assesisments are provided on all suspect 
children, (b) all assessments are geared precisely for each individual child. To fail to proyide an 

* assessment where one is needed or to provide an inapprdfrriate assessment would result in a 
disservice to the child and could result in damaging lawsuits. " 

* Special education teachers must learn to make use of the extensive evaluations that wilt result 
"from these legal mandates. The assessment is only.the first step of a child's educational career, yet it 

provides valuable information that must be utilized in developing a child's educational program. 
Secondly, teachers must become adept with informal educational assessments of a child's abihties. o 
These Informal assessments will play a major part in the total educational assessment program. 

Fineillyruniverslty personnel mustbecertain that the teachers and administrators they prepare a^re 
well versed In the legal mandates concerning assessment and the useandadminfttriffion of formal and 
informal assessment toojs. Also, research should be initiated exploring various ccj|ture-freetests.-The 
development of a thorough, well-standardized, totally culture-free achievement te^t would be a major 
breakthrough and would provide invaluable assistance in the accurate assessment of handicapped 
children. 



Placsment x / 

The decision about the specific educational placement of an exceptional child is to occur during a 
placement hearing at which the parents are present (PL 94-1 42). Although placement decisions do not 
always go Smoothly, they should proceed in- a prescribed manner. However, the systematic 
Identification of exceptional children through proper assessment and the provision of educational 
services In the least restrictive environment have not always occurred and do not always occur 
smoothly. The purposes of this section are: (ay to review past and present litigation concerning the 
appropriate educational placemen! of exceptional children, (bftb review the litigation specific to the 
concept of provision of educational services in the teast restrictive environment, and (c) to dfecusS the 
provision of educational services in the community setting in light of recent judicial decisions. 5 

! ~ • § . 

Placement 

Many court cases have been heard concerning art exceptional child's right to be placed within the 
schools and the appropriateness of this placement within specific settings. In Cuyahoga County 
Association for Retarded Children and Adults v> Essex (1 976), the court ruled that the state of Ohio had 
an obligation to use all available resources to provide educational services to all children who-might 
profit frofn instruction. The court further ruled that each child's instruction was to be provided 
according to his/her mental capacity.Jhe court stated that, although the rjght to receive an education 
is not guaranteed by the constitution, that it was guaranteed as a property right. Often v however, 
.individual children with particular handicaps or behavioral probtems associated with their excep- 
tionality have been excluded from eddcational placement. For example, the Matter of Warren A. 
jJ1 976*) is a case which involved an emotionally disturbed child Who h'ad been refused placement 
within a school district's special education facilities The court ruled that an immediate hearing be 

L ' ■ ■ ■ 
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convened to determine the appropriate placement for the child. In Hairston v. Drostck (1976), the court . 
heard a case where the school district refused to place a child with a normal IQ in a classWh her pe^rs 
because she was physically handicapped (spinal bifida) and ^continent. The court ruled that the 
school district's arguments were without merit and ordered the placement of the child in a regular 
clas^ £ 

v In other court cases, the results have bWrrmuch the same. In the case of In re Leopold! (1974 
the court was concerned with an educable mentally retarded child who was a ward of the New York 
State Department of Mental Hygiene The child had been identified as a juvenile delinquent and.the 
Department of Mental Hygiene stated that it was not^equipped to deal with the child's behavior 
problems< and had place.d the child in an institutional setting. The court held that the child's 
incarceration must be ended and that he must be placed in a highly structured, residential facility In 

Jh&Matterof Suzanne E. (1976*), a child who was identified as multihandicapped spastic-quadriplegic 
with psycho-motpr retardation and had had educational placement denied based on her handicap, the 

"Nsourt ruled that such denial was illegal and ordered her appropriate placement In New York, 
emotionally disturbed v chijdren were approved by the court as "hancjicapped" and their Appropriate 
educational placement was ordered (Matte/ <$f Patrick P., (1 976*). This case was of special importance 
as Nev< York had a very narrow definition bt "handicapped" and this decision extended that definition 
(for a fbrther discussion, see The Cost of Education elsewhere in this paper). In Davis v. Wynne 
(1977*), ah educable mentally retarded child was suspended arid then expelled from school due to his 
disruptive bfchavior. The court ruled his expulsion was.a denial of proper placement. Currently, in 
Stephen L. v. Indiana State Qoard of Special Education Appeals (.1 978*), a child has filed suit claiming 
that an untrained psychologist improperly assessed him, and that his diagnosis and placement based 
on that inaccurate assessment (i.e., in a classroom for the mentally retarded) is In violation of PL 94- 
1 42, Section 504, and the equal protection ancf due process clauses of the Fourteenth Amendment. As 
can be seen from the above cases, although the courts continue to r receive such cases, they have 
consistentl/upheld the right of the individual to a proper educational placement. 

The educational placement of exceptional children in residential facilities has been seen as both 
appropriate anfr inappropriate by the courts. In the case of In re Dennis M. (1 975*). ^he court held tlat 
the placement of amqentally retarded student in a "temporary" facility (institution) for four and one-ttalf 
years was inappropriate. The court ordered that the student immediately be placed in an appropriate 
facility (eg., one that met both his mental and social needs). In threeother cases (In re Batler t 1975*. In 
re Jetty, 1974*; Matter of Lofft, (1976*), the courts held that local school districts who did not have 
adequate educational placements for exceptional children were responsible to focate (and pay for) or 
to develop such placements. In the case of Matter of Lofft t (1976*). th£ court held- that to deprive a 
student of an education due to the lack of an appropriate local program was illegal. In fact, 
reimbursement was granted to a parent (In re Downey, 1973*) tor the placement of his child in a Florida 
school ^when no appropriate placement was available in New York. 

A common complaint surrounding, placement is the alleged denial of appropriate treatment by 
providing the student with Inappropriate placement. In a class action suit'(F/a//cowsA-/ v. Shapp. 1975), 
multiply-handicapped children chargegl they were denied appropriate educational placement as the 
available programs did not suiftheir educational needs. The court agreed wittvtheir'position and 
ordered their appropriate placement. In two current class action suits (Jawarskt v. Pawtucket School 
Committee, 1978 # ; P-7 y. Shedd, 1978*). the students argued they were either not appropriately 
identified, and therefore never placed, or that they were inappropriately identified, and theref&re\ 
placed incorrectly, or are still awaiting placement. In all cases, inappropriate placement or no 
placement leaves the individual in a placement more restrictive than necessary. However, the most 
forceful decision of the courts dealing with appropriate placementcomes from Haldeman v. Pennhurst 
(1977) in which the court found that Jnstitutional placement for mentally retarded persons was 
inherently unconstitutional. Extrapolating from the available information, it would appear, based on 
the Haldeman v. Pennhurst decision (the case is currently being appealed), that institutional 
placement for any exceptional child may be seen as illegal. Institutional placement, however, should 
not be misread to include residential placement as being within the 'scope of the court's ruling. - 
Residential placement, when it can be found in near normal environments (j.e., in community settings) 
is not forbidden by the Pennhurst ruling. 
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Least Restrictive Environment 



T he least restrictive environment (LRE) 'has been defined as occurring when "to the maximum 
extent appropriate, handicapped children, including chijdren in public and private institutions or other 
care facilities, are educated with children who are not handicapped, and that special classes separate 
schooling or the removal of handicapped children from. the regular education environment occurs 
only when the nature or severity of the handicap is such that education in regular classes with the use 
of supplementary aid and services cannof be achieved satisfactorily . ." (PL 94-142 Section 
612(5)(B)). in essence. Section 504 of the Vocational Rehabilitation Act (1973) includes'ident.cal 
requirements, and many state regulations carry simijar requirements (e.g. Chapter 122 Article \A- 
8.02. The School Code of Illinois. 1979). * . 

This concept of least restrictive environment is often thought to be syndnumous with mamstream- 
ing. These two concepts grew from the same theoretical positron (e.g., hand¥apped person* should 
be educated to the maximum extent possible with nori-handicapped persons)!however perhaps due 
to present popularity of the concept, majnstreaming has been assumed to include placement of 
severely handicapped individual with normal peers, regardless of academic skills or intellectual 
ability, and other essentially inaccurate concepts. Therefore, this paper will side-step mainstreaming 

?f^o?l 0r f ° r 8 praCt ' Ce and restrict itself 10 tne concept of least restrictive environment. Turnbull 
. (1978) hai succinctly summarized the salient points of LRE. They are: (a) appropriate placement 
usually should occur in the school the child would normally attend^ (b) appropriate (placement) is 
determined by the needs of the child and the content of his/her Individualized Educational ProgW 
(c) Inappropriate placement occurs when a child is placed in a classroom in which (due to his/her 
skills) he/she impairs the education of regular students; (d) placement in a ptfvate school or institution 
does not a for the child's right to placement in the LRE; and (e) proof of appropriate placement is the • 
responslbl Ity of the schools. ' " f * 

Even ^likihe safeguards of Section 504 and,PLj94-U2, plajtemenls-in educational settings that 
are more restrictive than necessary do occur. In Dixon v. Weinbefger (1975). the court determined that 
inatitutional facilities are not the least restrictive environment and&dered that treatment be provided 
the Plaintiffs in the LRE. In another institution-related case, the pontiffs alleged that educational 
placement at an institution is . inappropriate as the habilitation programs are inadequate and have 
requested less restrictive educational a4ter$atives than inst^utiohairzation (New Jersey Association 
for Retarded Citizens v. New Jersey Department of Human Resources, 1*977*). E$an v School 
Administrative District 57 (1978*) i$ a current case which concerns- complaint that.a child's rrght to 

- educational placement in the feast restrictive environment was violated by placement in a segregated 
schools (e.g., Qne in which %jre are no'non-handicapped peers.) Restrictiveness iri educational 
placement, in fact, forms the basis of several pending court cases. In California (California Association 
for Retarded Citizens v. Riles, (1977*?. a statewide suit alleges that some handicapped children are 
illegally segregated .from their non-handicapped peers, and: that. other handicapped persons have 
been placed in cjassrooms with non-handicapped peers. bg|have not been provide^ with adequate 
support services. Both conditions are alleged to viorate the individual's right to a leait restrictive 
environment. LRE has also b$en used as an argument against the expulsion of exceptional children 
from the public schools. However, most cases involving expulsion revolve around due process 
argum entsJ n Stua rt v. Nappi (1 978). the plaintiffs have argued that expulsion from school contradicts 

~Pr94-142's mandate that all placement decisions conform to the LRE concept. Placement within the 
Jeast restrictive environment is. therefore, supported by both legislation and litigation. 

■ An outgrowth to the placement^ind Ifeasl restrictive environment issues is the issue of provision 

• which revolves around the educational (and residential) services to the institutionalized handicapped 
in community versus segregated institutional settings. Also, as was noted'earlieTthe Haldeman v 

^Pennhurst (1977) decision included a ruling that institutional placements were inherently unconstitu- 
tional. This concept qfcpmmunity placement is repeated in Bruster v, Dukakis (1978*) and in McEvoy 
v Mitchell (1979*). however, the McEvoy court ruled that the corrTm unity placement of institutional 
residents wquld be unacceptable if community placement would be more restrictive than the 

. institution. The community has at times? however, not readily accepted the placement of previously 
institutional zed individuals. In Matter of Wtyner (1976*). the court ruled that local school districts may 



be directed by the courts to enroll handicapped pupils lr>a related case (City of Evanstony Rid'jvtow 
House, /nc.,'l976), a city sought to block the establishment of a group home which would allow fur the 

- community placement of mentally retarded individuals witbin its bounds The court held that tht> 
establishment of a ^ome to promote the community placement of these persons was perrmssabk and 
that the dity's action in attempting to block its construction was illegal 

In conclusion, the provision of appropriate educational services to handicapped persons in 
placements whiclvaret accepted as the least restrictive environment is strongly upheld as a right of 

* handlcfifbped children. Awareness of and adherence to this concept Is an obligation of all individuals 
connected wifH the handicapped. The legal implications forthe administrator (special or regular) aie 

. enormous. Good faith attempts to adhere to the regulations governing.placement and LRE can greatly 
reduce one's chanfces of first-hand experience in judicial proceedings. The teacher trainer likewise has m 
an obligation to transmit information about placement and the determination of the LRE. Regular 
educators are specially in need of this information to quell thegroundswell of fears and misinformation 
associated with LRE ahd mainstreaming. Also, the researcher/evaluator is deeply involved with LRE 
. This profession will most likely determine, through repliqated research, which placements are really 

^'.appropriate to the child's abihi> to become a functioning individual and which are least restrictive of 
his learning style. 



Treatment 

The area of treatment for exceptional populations is probably the most legally complex of all 
areas. Treatment, as defined for the purposes of this paper, includes (a) the right to treatment and the 
right to an education, and (b) any specific interventions designed tc/enable the client to fulfill his/her 
maximum potential. This area Is separated from assessment and placement in that it does not deal with 
where a client Is placed or how this placement occurred. Rather, it deals with me interventions and 
techniques used with handicapped individuals once they have been properly assessed and placed As 
has been noted earlier, and as is the .case in this area, many judicial decisfons have been based on the 
due process clausd. Treatment for handicapped individuals, when inadequate or inappropriate, has 
been found to violate the due process clause of the Fourteenth Amendment, (eg., New York State 
Association for Retarded Children v. Rockefeller, (1973). As will become evident, this judicial 
Interpretation of the due process clause is consistent throughout many varied cases 

A recent decision hasxJetermined thfat residential institutions are inherently unconstitutional, and 
% that placement should be made primarily in community-based facilities (Haldoman v. Pennhurst, 
19/7).. This decision adequately summarizes a myriad of decisions involving the existence, mainte- 
nance and operation of residential institutions in yvhich appropriate treatment for the residents was 
ordered (e.g., Humphry v. Cady, 1972; Welsch \/. Likms, 1974; Garrityv. Thomson, 1978*; Michigan 
Association for Retarded Citizens v. S/n///Vl97fif*),The role that court cases involving institutions have 
played in the development of a clearly defined right to treatment (and its counterpart, the right to an 
education) and a clearly delineated definition of treatment as it applies to handicapped individuals 
must be^understood: Through rrtany o| these cases, the courts have defined treatment to include any 
conceivable*intervention that will enable a client to achieve at his/her maximum potential. Similarly, 
the courts have mandated that handicapped clients have an inherent right to receive this treatment. 
Concurrently, court decisions dealing with educational systems have been totally consistent in finding 
that handicapped children have a right to an education and^a right to receive, as a part of that 
education, any intervention that might possibly help that child to learn, This section discusses the (a) 
right to treatment; (b) the right to an -education; (c) specific details regarding t treatment; (d) 
behaviorism; and (e) legal procedures to be followed before the utilization of behavioral techniques. 
As stated earlier, thtearea is exceedingly complex, and a further division of the major areas into several 
subcomponents is necessary to provide clarity. 



Right to Treatment S 

Historically, the handicapped have been shunted off to residential institutions where the major 
concern was simply to provide sheltered care for the individuals. Programs involving education, 
rehabilitation, and recreation did not exist (Melcher, 1976). All too often, when an individual was 
declar6d eligible for placement, this individual was sentenced toa life of hopelessness. Nothing would 
ever be done to hfelp this individual achieve to his/her maximum,potentral. Recently, however, many 
changes have occurred, and the courts have mandated that all handicapped individuals have aright to 
treatment. To deprive individuals of this right is in direct violation of the due process -clause as 
contained in the Fifth and Fourteenth Amendments. The due process clause reads in p§rt*No person 
... (shall) be deprived of life, liberty or property, without due process of law." Legally, deprivation has 
been defined as any proceeding which changes a person's status (e.g., classification, as mentally 
retarded), and *s such, this change in status cannot take place unless due pc6cess procedures are 
followed. Deprivation has also been defined to include the lack of "specific" treatments for the 
handicapped, and this section addresses the cases directly related to this topic. . 

The case of Robinson v. California (1962) was one of the earliest cases involving treatment of the ' 
handicapped. The justice's published opinion found that punishment for a status (in this case. 

Jnvoluntary drug addiction, but which could also include mental retardation) is inherently cruel and 
unusual. In effect, cjvil commitment without treatment wouldconsistof punishment for a status, and 
would thus be in Violation of the Fifth and Fourteenth Amendrrtepts. Similarly, the case of Rouse v. 
Cameron (1966) established that involuntary commitment can only occur when treatment is provided 
an individual, otherwise the commitment would be vieWfcd as punishment. 

One of the mostfapious cases involving the righup treatment was Wyatt°v. Sttckeny in 1971. This 
case involved a class action to guarantee the treatmentof the mentally retarded residents of Alabama's 
state Insitutions. The court dictated that the institutions must provide (a) a humane psychological and 
physical environment; (bj qualified and numerically sufficient staff, and (c) individualized treatment 
plans. Because of AlabamaVlack of treatmenrTor the residents, the court promulgated objective 
measurements and subjected them to judicial enforcement. The Importance of this case can be 
Illustrated by examining Shepards Citation Index (i.e., a legal index). As of January 1979, 174 cases 
have rejjed on Wyatt as a precedent: 

FoNowing Wyatt, similar decisions guaranteeing treatment for the handicapped were to become 
commonplace. The court? in the case of New York State Association for, Retarded Children v. 
Rockefeller (1973), ordered the institution to correct defJciencies affecting physical safety and the risk 
oi y physical d6terioration at ah institution for tfie mentally retarded. The court also prohibited the 
'seclusion of residents and ordered the immediate hiring of additional personnel necessary to 
accommodate the treatment plans for the residents. In the case of Usen v. Sipprel (1973*), the court 
found that an institution was in violation of the equal protection clause because services were not 
provided due to budgetary considerations. The case of Wefsch Llkins (1974) involved six mentally 
retarded residents of Minnesota's mental hospitals who filed a class action suit to ob'tain relief 
regarding treatment and conditions in the hospital and to consider alternatives to their placement. The 
court found that patients have aright to adequatfe.care and that they must be given an opportunity to be 
cured. The court ruled Xpat state officials must mak^ good faith efforts to place patients in setting^ that 
are suitable and appropriate to fheir mental and physical conditions while least restrictive of their 
liberties. Similarly, the case of Saville v. Troadway (1974) found jthat the retarded, as a cflass, have the 

, right to habilitativ$ service.' * v * 

The cases of Donaldsonv. 0'Conno7(1974) and O'ConnOrv. Donaldson (1 975) also add resfc^dtfoe 
handicapped'* righMo treatment. As before, the court found thafthe mentally ill have a righto 

. adequate treatment. The defendants argoed that their treatment, consisted of "milieu therapy, 

* however, the court viewed this as no therapy whatsoever, and awarded damages. Similarly, the cases 
ot New York State Association for Retarded Children^. Carey (1975J, Michigan ^Association for 
Retarded "Citizens v. Smith (1978 # ), and Garrijy v. Thomson (1978*) all supported the concept that 
handicapped individuals have a basic right to treatment, ancj that to not provide this treatment is in 
violation of various Constitutional guarantees. The right of the handicapped to receive adequate 
treatment is a right which has been firmly established in the annals of judicial decisions. A confinement 
of a handicapped Individual without theprovision of adequate treatments now absolutely illegal. With 
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tgo widespread dissemination of this legal mandate, horror stories which so often perm, 
history of the handicapped should no longer be as common. 

\ 

Right tQ Education - \ * \ 

Prt„™S«°" ly relat8d t0Pi ° tb l he riQht 0< the handi «PPed ^treatment is their righi to an education 
fudicia review'Vr^ ST T* ^ tr8atment and would > r efore. logica'y fall within sfrnHar 
h« Mil rinl T en prev,0us| y de,ined as anyspeciWervent.cn designed to enable 

1 Hi 1° 2 ^s/her max.mum poten tial and. certainly, educatior^wquld fall within th.s definition^ 



which s 



£ fi t P/ofound impact on the right of the handicapped to an education is one in 

£SW?« Wa8 tfie .'f ue j; ather the exclusion of the handled. The finding Stoe 



e..^cf> ■ - • « "'"J 00 *"* inan me exclusion of the handicapped. The findinq o1 the 

flfi&^^^l^ 0 ' £C/Uca " 0n °'7<>pe*a. Kansas (1954). Eh, cuts Hugh ell 



***** and clearly establishes a precedent. In this case. ihe^uX eTs ^ ed thKd^ eSS 

■it£2^ 8 . m °, imP ° rtant ,UnCUOn 0< State and loca ' governments. CoSo^ school 
TnnZZ 8nd , the 9reat ex P enditures for Nation both demonstrate our rec^ion of the 
n?,hMr T. • ^k^ 10 " t0 ourd « m ^raticsociety.^s required in the performance of our&asic 
public responsibilities, even service in the armecffbrces. Today, it is a principal nstruS*n 

Z oT 9 T Child „ t0 CU ' tUral . values ' in WrtnO him for later professional' in ng nd n he?p ng 
I* l ° h,s # envirdnment - ln 'hese days.it is doubtful that any child may reasonably be 
SS2?h SUC 'I ed 1" 6 ^ 15 deni6d theo PP 0 ' rtuRit y of an education. Such an opportunity^ 

,1 r" L !k Pr °^ iS 8 r ' flht WhiCh mUS l be made availab,a to allon equal iemi " 
Clearly education fnust be provided to all children. howeve>. it was not until 1971 that the precedent 
was directly applied to the handicapped. • . "wprBBwwi 

' The case of Pennsy/van/a Association for Retarded Children (P.A.R.C ) v Commonwealth of 

2?.2f fa T, (1 ! 7 l ) iS , PerhaPS the m ° St ,am ° US 0< a "* pecial education caSLmthTcase. P A R C 
S«n J2L ; m ^challenging Pennsylvania's practice of excluding mentally retarded 

nuhSrh^l? TJ^- Pr09ram$ - The C0Urt found that the r&tarded "*» be given access to 
in J * 1 £ 7 K 9ra T- Add,tlona "y- the court stated that tuition and maintenance costs in approved 
institution s and homebound instruction must be-provided by the state in appropriate situations 

A month later a similar case was filed in the federal courts in Washington. D.C. The case of Mills v 
Bo ° rd « t Educ «'<>°>°< mshin 9'°* D C - (1972) went beyond the P A.R.C. case, however and 

Z^l^fZtT^ t0 inC ' Ude a " handica PP 0d ind " id ^ not just the manta^ata'rdad . 

5?M t S t0 deny > an education t0 handicapped individuals "while providing such 
SL ™ h °other children. » a violation* the Due Process Clause." The precedent had been setfor 
the mandatory ,nclus.on of school-aged handicapped children within the pubfic school systems of the 

rlnhMnl th H 5U ^ eSS K ful resoluti on of these two cases, litigation involving a handicapped person's 
right toan education began to abound. Results were consistent, and handicapped individuals began to 
see considerable progress. The courts found that handicapped children areguaranteed a free public 
education by the New York State Constitution (Matter of Wagner. 1976'; Matter 61 Loift. 1976M and 
£!.ih! 1° 8 * ubijc education is a Property right (CSoss v. Lopez. 1975). Also at this time. 

President Gerald Ford signed The Education of All Handicapped Children Act of 1975. Public Law94, 

hr^,.h e t n K W , ith th K ese - clear Mandates, however, problems still continued, and numerous cases were 
brought before the courts under the guidelines of PL 94-142. In the case of Harris v. Keane (1976*) a ' 

^^r^nTS^'lZ 1 ^ ?, UbNC SCh °° IS ° f St " Cr0ix '- Vir 9 in lslands challenging their 
exclusion of handicapped ^children. The defendants were ordered to "devise and oreoare for 
^mediate implementation of a specie*, education program designed to vJ^J&XSSZ the 

Me&TlES^? 0 " 95 3 Wh K 0 '?" The C3Se ° f $aUnderS V - P"nce-Georges County Sard of Education 
ilJ 1 ?. , 3 n . onambulato »y.. blind, hydrocephalic, mentally* retarded girl' who had been 
1 B i?2 K° m educa t'onal programming because of her severe handicap. Within 30days after this suit 
was, .led however, appropriate educational placements were arranged and the court ac ion was * 

? the n Cas : of Kru ? v - Cam P b °» (1977). the plaintiffs charged that the practice oMhe 
Vir 8 , n ,a Welfare Department, which required that poor parents of handicapped youngsters relinquish 
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custody Of mese children before full funding of private educational placements by the state could take 
place was inflation of PL 94-142 and Section 504. Although the court found for the plaintiffs Hcfid so 
on purely Constitutional grounds rather than relying on PL 94-142. 

The plaintiffs\in the ca>e of North Carolina Association for Retarded Citizens v State ot North 
Carolina Board of Pbbhc Education (1978'), charged that they (as residentsof four mental retardahon 
centers in North Carolina) had been denied access *> a free public education. A consent agreement 
Nvas entered in which all sdaool-agedtestdents were guaranteed appropriate placement Finally in the 
case dt Kampochiara v. Caliknam7e'). a learning disabled child alleged that he had been denied a 
- free appropriate education and ailue process hearing when the local education agency recom- 
mended placement in a private day careMacility. The plaintiff demanded that the Department of Health 
Education and Welfare withhold PL 9\142 funds from Connecticut until proper- educational 
placement was provided to this person. The\purt ordered a due process hearing be held, but stated 
that an individual does not have the legal standing to stop PL 94-142 funds. 

As is evident from the, cases cited in this section, handicapped individuals do. indeed.Tiavd the 
right to treatment and to education. Conjunctively, mistreatment/education must be appropriate for 
each individual's needs. A discussion' of the casesNelating to the "appropriateness" of the 
treatme nt/ed ucation offered to handicapped individuals is neWary before specific intervenes can 
be explored. x - 



Appn 




Treatment 



DiredHv related to a handicapped person's right to treatment and right toariNeducation is the 
quality of tha^reatment/education. The overriding premise is that a handicapped pension must have 
made availableNo them a treatment/educational program that Is appropriately suitedSo his/her 
individual needs. T^is is the case for both institutional settings and educational settings arWthe 
source of much fede/allitlgation. 

Treatmentajn i nstltutions have historically consisted of a variety of techniques designed primarily^ 
for patient control. TraditionW these "treatments." when under the supervision of a physician had 
not been subject to judicial insftection. This practice came to an abrupt halt in 1973 when the court 
^ruled in Knecht v. Gillman that simptyoalllng a technique "treatment" would'no longer insulate it from 
jutlicial scrutiny. Courts then,- began ^closely examine exactly what type of treatment was being 
offeredto handicapped persons residing, ihvjnstitutions. '■ 

Individualized treatment was mandated in^ecase of M&ralis v. Turman (1974) in which the court 
specificallysiated that group'approaches^Le.. a tfifecapy provided to a group rather than a therapylor 
an individual) a>anot treatment. In O'Connor v. Donaldson (1975) and Dona Idson v. O'Connor (1974) 
a treatment described as "Milieu therapy" was found td^be inadequate and in Saw//e y. Trcadway 
(1974). it was found thatthe retarded as a class have the righho re-habilitatlvese7vice. Individualized 
treatment plana were mandated in New York State Association^ Retarded Children v. Rockefeller 
(1973) as they were in 1 J. L v^rhan (1976). individualized treat men>plaos were alsoordored in Wyatt 
v. Stickney (1972) and Wyatt v.'iWn67/.(1974), with adequate care defied as including both medical 
and mental health services in Newman v. Alabama (1977). pleerly.^no longebwould minimal care bean 

sidential institutions; .Rather, individualized treatment plans 



accepted standard in resk 



.enamel, inuiviauaiiaea ireaimem pians designed to 
includaall necessary services needed fbrtx^plele re-habilitation oNall residents^ the order of the 
day. Courts have also found that when a.n individual is committed to>n institutionS<eatment plans 
must also.be specified. In Welsch v. Likins (1974). the court stated that lailure to providehshabilitatlve 
treatment to institutionalized persons may well mean commitment forllife for the mentally>e|arded 
therefore, adequate re-habilitative treatment must be provided wheneve\ an individual is commuted to 
an institution. Similarly, in United Stated v. Jackson (1976). the courtheld that the commitment oftfk 
retarded to an institution can withstand constitutional review. onlVwhen it is associated' with 
'toWtfmally adequate habilitation." Finally^in Haldeman v. Pennhurst (197>Hanother landmark case) 
trt^p>urt found that the Pennhurst Institution had indeed violated the rights oHtsclients under Section 
504 of the Rehabilitation Act of 1973 by isolating them from society and by denylhg them a minimally 
adequate re-habifitation program which Included the provision of education in the least restrictive 
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environment -The court ordered the Pennhurst Institution to provide its clients witti the least restrictive 
community living arrangement and with a minimally adequate ro-habilitation program 
' u °t velopin 9 concurrently w.th the specification of adequate treatment in the institutions has been 
the corfcept of an appropriate education in the least restrictive environment within the public school 
system. The concept of the least restrictive environment has been adequately discussed in an earlier 
s ff ™ ' °J. th,s DaDer ' howevv. the concept of the configuration of an "appropriate" education merits 
detailed discussion. Public Law 94-142 mandates that each child must have made available to him/her 
a ree and x app-opr,ate education (121a.1). This education must include all special education and 
related services necessary V-enable this child to achieve his/her maximum potential. Special 
education refers to those educational services necessary for each child, and includes any type of 

' SSSSSiJSS Tir P T iC t a / Ch J' d (6 - 9 - Self_Care - toMet trainin 9- vocational skills in addition to 
^Sff Pu°"H.aw 94,1 42 also lists 1 3 related services which must be provided when needed 
in addition to the special education. These services are>(a) audiology; (b) counseling services; (c) 
SrfSlSS?* (d K medi ^f vices; (e) occupational therapy; (f) parent counseling and training 
(g) physical therapy; (h) psychological services; (i) recreation; (j) school health services; (k) social 

. Work services ,n schools; (I) speech pathology; and (m) transportation. The regulations also state at 
the end. of the definition: "The list of related services is not exhaustive and may include other 
developmental, corrective or supportive services (such as artistic and cultural programs. an d art 
^$F3P:- if they are ' e ^iredXassist a handicapped child to benefit from special 
education (I21a.13). The law is. in effect, saying thalanything that will enable the child to learn must 
be 4 provided by the schools. ' j 

The development of this definition of "appropriateness "'was. however, a difficult task and its 
universal acceptance is not yet realized. A landmark case in this area was F.alkowsh v. Shapp in 1 975 
The Fialkowskis were multiply handicapped children with the approximate intelligence of pre- 
schooler^ however, the program in which they were placed emphas^d academic skills such as 
reading and arithmetic. The plaintiffs contended that this essential academic placement demedtthem. 
instruction from which they could benefit. The defendants Countered with ah- interesting argument 
based upon the case of San Antomo Independent School District v. Rodriguez\W3) in which the 
Supreme Court had ruled that if minimally adequate educational services were offered to all. then the 
fac that some students received better service's than others is not a violation of the law. However in 
Fmlkowski the court found that the services, in fact, offered the children no change to benefit and 



were, therefore, in violation of the law. Also the court noted that the Rodriguez case had stated that 
Const.tut.onal right would be violated if the schools. functioned "to the peculiar disadvantaged any 
suspect -class.; and the court found that the Fialkowskis were indeed members of such a class The 
court concluded that the Fialkowskis must be offered an appropriate placement which would include- 
(a) multidisciphnary assessments; (bj_ written prescriptive educational programs; (c) periodic re- 
evaluations; and (d) diagnostic-prescriptive teaching. In a related case (Frederick L. v. Thomas 1976) 
children w.th specific. learning disabilities charged that thejr. had not been afforded an appropriate 
education. As in the Fialkowski case, the court found for the Plaintiffs and ordered the development of 
an appropriate educational offering. In a differenttvein. Dbnnie R. v. Wood (1977*) involved the 
suspension of a 13-year-old boy for disciplinaryrfeagons. Thk» plaintiff contended that the disruptive 
tor which led to the suspension was. rfresulipf his handicapping condition anpTTRerofore, a 
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suspension-was actually a den.al of an appropriate; educational program. The court agreed "and 
ordered an educational assessment and subsequent appropriate placement. .Similarly, the case of 
Stuart It-A/app/ (1978) ordered the re-evaluation and reinstatement of a learning disabled child who 
had beeiTexpelled for disciplinary reasons. The court held that the schools could n ot deny services to a 
cjild who exhibited behavic/ral problems due to her educational placement, however the schools 
SSI!? com,dera more appropriate placement. Inihe case of Lora v. New York Board of Education 
( -978) the court found that childTerTare entitled to adequate treatment, adequate diagnosis program 
classification* and satisfactorily equipped and staffed schools without regard to racial or-cultural bias 
Finally, in the case of In Matter of Richar&G, (I976'),1he court drdered that special education services 
must be provided during the summer ipontftuf the child needed such services'to keep from regressing 
Nowever. if it were not clear that the child requtedsudn services, then none would have to be provided 
/ Clearly, an appropriate educational arid/ortseatment offering must be made for all handicapped 
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individuals. The development of this concept has been a longtime in the making, but It is one which has 
firmly established itself as the law of the land. As time progresses, treatment/education programs will 
become even more appropriate as technological advances allow more effective programming. 



Consent and Human Rights. Committee 



The legal considerations involved in the use of educational and behavioral principles to teach 
exceptional children revolve around the concepts of: (a) the right to give and withdraw consent; (b) the 
ngnt to receive treatment in the least restrictive educational/programmatic alternative and (c) the 
right to adequate control and review of the use of aversive and reductive behavioral techniques. 
Attaining the informed consent of the Individual, his parents or guardian, and the consent of the 
•Human Rights Committee are central to this issue. 



Informed Consent 



( 



Informed consent is the written consent that is obtained from the fndividual, his/her parents, legal 
guardian orotherspecified person,statlngawarenessofthetreatmentprocedur*thetechoiquestobe 
used, the anticipated behavioral outcome of the procedure, and all the known side effects and risks 
inherent in its use (Stapleton, 1975). 1 

Martin (1975) notes that the receipt of p/opei\eonsent ispredicated on the individual's capacity to 
understand that to which he/she is consenting, as well as. the consent being given voluntarily An 
individual's capacity to consent is based on his/her age (e.g.. the student must be of legal age) and 
upon his/her Intellectual capability to understand the program and the procedure for which consent is 
being sought. In most cases dealing with students either in the schools or in institutions, consent will 
have to come from the student's parents or appointed guardian. The voluntary granting of. consent is 
usually judged to have occurred if there has been an absence of coercion or duress in securing the 
consent (Qoidiamond. 1975). * ■ 

Friedman (1975) and Martin (1975. 1979) have recommended procedures to be followed when = 
seeking informed consent to protect student's rights. Martin ,(19>9) recommends $1 separate issues 
that should be considered when a consent is being sought, while Friedman (1975) has recommended 
legisJatipn which would require states to appoint and maintain Human Rights Committees and Peer 
Review Boards to review proposed treatment programs. Both of these recommendations are directed 
toward the protection of the student and professional, and the development of a systematic means of 
securing and following-up an individual's due process rights through informed consent. 

.The Wyait v. Stlckney (1972) declsion*spe<?ifies that consent by parents or'guardians can only be 
given after they have been provided the opportunity to consult with program staff, independent 
specialists, and'legal counsel. The Federal Register (1975) states'that an exceptional child. may only 
participate in a behavior modification program with the consent-pf a parent or legal guardian. This 
consent by a legal guardian or pWent is extended to cover thoie parents.who have surrendered their 
guardianship to the state. \ » 
i % , The procedural process, fort establishing proper documentation prior to receiving informed 

' consent includes: (a) an accurate description of the treatment procedure to be used with the behavior; 
de8cri P tion of - and.d/ata fAom non-aversive treatment procedures that have already been 
^ implemented to remediate or teach the behavior (e.g., Only after other techniques have failed may 
aversive therapy be used, "where it can save the individual from . . . self-injury, where it allows freedom 
from physical restraints which would otherwise be continued, when it can be administered for only a 
V v f ^ Sh0rt instances - and when its 9oal is to make other non-aversive therapy possible" (Wyatt v. 
StTckney.p. 27)); (c) a justification forthe proposed treatment program to remediate the behavior (e g f 
Aversive procedures may, be used only if a client presents a clear and present danger to his own 
plsysjcal safety or the physical safety of others.); (d) baseline data recording procedures; (e) the 
•. • anticipated behavioral outcome, as well as the expected termination data for the program; (f) the 
qualifications of persons who will be implementing the treatment procedure; and (g) the written 
consent and review, of the Human Rights Committee. Finally. the program must always be part of a 
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written, comprehensive, positively orientod individual treatment program stated in objective behav- 
ioral terms All of the above must be accomplished prior to seeking the informed consent of the 
parents, legal guardian or other designated individual. Also, consent may be withdrawn by the parents, 
legal guardian, or the Human Rights Committee (for a justifiable reason) at any time, and the program 
will then be terminated immediately 



Review Committee 
S * 

The U.S. Department of Health, Education, and Welfare's (-1971) Institutional Guide toVtjEW 
Policy Of) Protection of Human Subjects requires that all institutions receiving federal funds have a 
permanent Human Rights Committee to review program proposals before implementation. These. 

. Human Rights Committees have the responsibility to monitor, and evaluate all aversive and 
deprivation proceduresutilized by the agency it serves. Friedman (1975), in his proposed standards to 
govern Human Rights Committees, expands their purpose to include all initial review bf all behavioral 
intervention procedures. Under the proposed guidelines, all reinforcement programs would be 
included in the initial review by the Human Rights Committee as well as all extmctionWograms. As 
such, all teaching that involved the u§e of contingent reinforcement (there is no discrimination made 
between social, primary, or activity reinforcers) would at least initially have to be revtewed and 
apf^cwed by the committee Subsequent to initial approval, these programs could be employed 
without consent when "employed in accordance with proper professional standards" (p 97) Each 
application of such procedures must be reported to the committee within seven days of the program 
inception. Other programs, however, would require the full consent and review procedQre 

. * However global oc restrictive the scope of the Human Rights Committee, its function is essentially 
stable. This body musf issue written approval for the use of aversive treatment techniques. Th<^ 
procedures for receiving fhat approval will vary from institution to institution, however^ they are' 
essentially the same as those listed for receiving informed consfent. The treatment team must present 
the committee with (a) a description of n^nsavorsive treatment techniques employed previously to 
remediate the behavior, and the result of those Interventions, which includes the data from each of the 
tre^tnrront techniques; (b) a description of the interventlpn strategy that is being requested* for 
approval, which includes the data collection mode and baseline data; (c) statements that indicate that 
the behavior presently interferes with the clients treatment plan; (d) a description of the behavioral 
outcome that is anticipated as well as the possible side effects that may occur as a result of the 
Intervention strategy; and (e) the dates f or stafKeview of the treatment, and provisions for at least daily 
collegtion on the behavior. Cook, Altman, and Haaviik (1978) note that the Human Rights Committee 
should also be glveji a copy of theconsent form and a summary statement about the client which 
includes: information ontiis social history, educational background , prior medical history, and current 
adaptive behaylor skills. However, one problem assoCiated.with Human Rights Committees is that they 
often prevent rapid treatment implementation due to the volume of material they must review and the . 
time involved in the review process (Repp & Deitz, 1978). , * ^ . 

4 Once the Human Rights Committed and the student, parent, or legal guardian have given their 
infSTmed consent, the practitioner is responsible for providing the treatment as indicated, keeping the 
necessary data, reviewing the data, and reporting at leastmonthly on the progress of the program to 
the Human Rights Committee. Ethically, this same report should be made available to the parents or 

• legal guardian of the client. m 



Ethical Questions * 

* While the procedural tonstraints fistedabove are laudable and necessary to protect the rights and 
^dignity of the handicapped individual, there are several ethical questions that l must be considered that 
may, in fact, be seen-as criticisms of the above constraints. The possibility that a programlntervention 
which first uses the least restrictive alternative and positive approaches may not be effective in the 
* treatment of seyere behajrtpral problems (e.g., s<*lf-injunous behavior, aggression, rumination) merits 
consideration. This is b&t illustrated through the use of 'extinction procedures with self-injurious 
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clients, Lovaas (1973) notod that some individuals who were placed on an extinction program lor sell- 
injurious behavior continued to emit the response for 10,000 or more times prtor to achieving the 
extinction result. Clearly extinction, while defined as being positive in nature and one of tfte least 
restrictive alternatives, is definitely not a functional Intervention procedure with a life threatening 
behavior such as self-injurious responding. Extinction allows the client to continu$to damage himself 
for a prolonged period of tigne in similar cases, the practitioner must examine the question of the long- 
: term consequence of not implementing a speedy and effective pfBcedure. The accumulated result of 
severe behaviors can be much more restrictive to the client's activity than employing a carefully 
, planned, intensive, behavioral reductive procedure over a short time. Thompson and Grabowski 
(1971) note that the practitioner mu£t balance the degree to whichthe client's rights are being 
* abridged by the intervention procedure agairtst the danger that his behavior poses to himself or others. 
They also note that the practitioner who fails to use speedy reductive methods with a client who is 
exhibiting severe behavior (e.g., self-injurft would potentially b^seen as legally liable orrthe ground of 
neglect. » • 

Clearly, the practitioner facsd with the provision of treatment to exceptional students is faced with 
a complicated situation. (S)He has to; (a) survey the client's present behavioral situation; (b) review 
past intervention strategies; (c) safeguard the rights of the client £y attempting least restrictive 
programmatic alternatives first; (d) determine the possible causality; (e) determine appropriate 
Intervention procedures; (f) secure baseline data measures; (g) train the intervention staff; (h.5 secure 
. written consent from the Human Rights Committee, and (i) also receive informed consent from the, 
parents or other legal guardian. All this must be balanced against the client's noedand right to speed/ 
and adequate treatment. 4 



The Right to Refuse Treatment ' 

Through judicial review and legation, the exceptional child how, has a fairly well^documented 
right to receive treatment. The corollary, the right to refuse treatment, has also been argued, and under 
fpme circumstances, been .upheld as a right of exceptional children. For^xample, in Gnswold v. 
Connecticut (1965), the court found that exceptional children has the right M to be left alone." Thecourt 
ruled that in order for the state to interfere wlth an individual, a compeUin$ state interest for such 
interference must be demonstrated. Spece (1977) has noted'(from First Amendment right to privacy) 
that an exceptional child and/or his/her parents or guardian, should have the right to refuse treatment e 5 
that would v drastlcaHy intrude into his person or engender gross changes in his behavior or thought 
patterns" (p. 817). 

This right to refuse treatment has received the attention of the Mental Health Law Project as 
reported by Martin (1979), which has recommended regulations to govern the circumstances when an 
individual refuse* treatment. The guidelines list several conditions under which an individual can 
refuse, through administrative appeal to the Human Rights Committee, to receive specific treat- 
ment(s). Some of them are: (a) when the objectives of treatment or the conditions of treatment are not 
in the studentVbest Interest or necessary to protect him/her or others from harm; (b) when the 
treatment is not prompt, adequate or appropriajp; and (c) when the treatment or the conditions of 
treatment are not in accordance with the principles of the use of the i^ist restrictive peans possible 
(see Least Restrictive Alternative). 

Although these three reasons have been noted by the Mental Health Law Project, the list put forth 
is certainly not exhaustive. Martin (1979) lists 14 reasons to refuse treatment. They are; 

1. Incorrect Placement: If a studerft can argue that Ke/she has been incorrectly placed, then any 
treatment within such placement would qlso be seen as inappropriate. 

2. Experimental and Hazardous: If the treatment can be identified as experimental or hazardous 
and specific consent from the individual6r his/her parents or guardian (see Informed Consent). is not ~ 
given, then such treatment may be refused. 

3. Prohibited Treatment: If the treatment can be shown to be prohibited by state or local 
guidelines or regulations, then such treatment may be refused: 

4. Infringement of Religious Freedom: If the treatment prohibited an individual from attending 
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religious services, meeting with representatives of the church. qr reading Religious material, then such 
treatment may bo refused. ; , 

5' Interferes with Rental Processes: If the treatment may atfect an, individual's ability to think, 
then such treatment may be refused. 

•6 Due Process- If the treatment may change an individual's placement without the provision of a* 
hearing, then such treatment, based on an'indivldual's right to due process, may be refused 

7 Assumption ot Incompetency If the treatment is to be provided over the individual's refusal to 
participate, without first following due process requirements, .such treatment may violate the 
individual's right to refuse treatment. 

. 8. Punishment: If the treatment causes the individual-to experience discomfort or pain such" 
treatment may be refused. • ' 

• 9. Invasion of Privacy: If the treatment intrudes upon an individual's intellect; or corporal 
' integrity (both of which are privacy areas protected by the constitution), such treatment may be 
refused. ' • « • » 

10. Involuntary Servitude: If the treatment requires art .individual to perform work -without 
providing compensation for such work, such treatment may be refused. 

11. • Provision in a Restrictive-Environment: If the.treatment is provided in an environment which 
is not the least restrictive environment irrwhich the individual is capable of functioning such treatment 
may be refused. ' 

12. Denies Access to Review. If the treatment does not aljow an individual to contacte.ther an 
attorney or a Human Rights Committee to request review of his program or release f romsuch program 
then such treatment may be refused. . r 

13. Not Treatment: If the treatment is not individualized or-if it does not f)ave specific goals 
relating to the habiljtation of the individual. such'Veatment may be refused. < 

14 Nonfunctional Treatment: If the treatment is poorly planned, not "best-present-prfctice "or 
has not been allocated the materials necessary to make it work, such treatment /nay be refused. 

In light of the above points, and the development of specific guidelines (Mental Health Law 
Project, as reported in Martin. 1 979). dealing with individuals exercising their right to refuse treatment 
professionals as therapists. ; admmistrators. and supervisors of treatment providing p&grafris and 
researchers as those evaluating program effectiveness apd providing experimental treatments must 
be aware of and adhere to guidelines' and regulations which protect an exceptional child's riqht to 
refuse treatment. < , . - 

Applied Techniques Used to Change Behavior V 

Many techniques developed and utilized by various theoretical and professional groups have been 
used with exceptional populations. As such, these techniques can roughly be subdivided as (a) 
psycho-surgical interventions; (b) pharmacological interventions; and (c) behavioral interventions 
These intervention techniques have touched all exceptional populations, however the mentally 
rejtfrded, and specifically those residtog within institutional facilities have most frequently been the 
apex otprofessional and judicial review. As a group, these three classes of interventions can nicely be' 
divided, although in practice this is rarely possible. FrequenUy, exceptional 'children will be receiving 
«ffi^ aVi0ral and P harmacoi °9'cal treatment for a common problem (e.g..' hyperactivity self- 
rrtftPBus behavior) or for completely dissimilar problems (e.g., aggressi6n,and epilepsy) In such 
cases, the treatment effects o'fcone intervention may be masked fey the 'treatment effects of the second 
intervention. Taken as a whole, however, all forms of therapy with exceptional children have rece.ved 
the aJfentior\of the public, the courts, and the treatment professions. • .. ■ 

' The following issues were inherent in these reviews: (a) was-consent sought and rece.ved from the 
individual, the Human Rights Committee, and at times a professional review panel- (bj were the 
individual s due process rights observed; (c) did the.treatment follow the doctrine of least restrictive 
alternative? In fact, in Mackey v. Procunier (1973), the court questioned whether therapy assigned to 
change a person's behavior, was not "impermissible tinkering with the.mental professes " As 
developed earlier, the individual has the righfto refuse consent as does the Human Rights Committee 
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but thaquesjtion remains as to what rights an individual'does have, besides consent or its refusal, tfhe'n 
professionals seek. to provide him/her with treatment. Several court cases have specified rights that 
may not be abridged when providing the indlviduaf with treatment (Davis v..Watkins. 1974; Intpates of 
Boys Training School v. /W/e/c/1972. Morales v. Wman, ^m{Wyattv. Stickney, 1972). Those rights 
enumerated in Wyatt ( 1 972) have freq^tly^igrilutlllzed as a pattern for other rights stipulations (§> g . 
Davis v. Watkins. 1974). BriefJy. they incfctfethe rights of an individua) in an institution tot (a) personal 
communication (e.g.. phone calls and mall); Jb) meal privileges; (c) clothing privileges (e.g., clean, 
adequate, personal-clothing); (d) space privileges (e.g., minimal /'sguare footage* requirements for 
{oom type and student numbers); (e) climate control privlleg^e.g., adequate ventilation and 
temperature regulation)* r (f) hot water privileges (e.g., temperature regulation); (g) living room 
privileges (e.g., furniture, lighting, recreation and privacy); (h) bathroom pnviteges (e.g., number of 
toiletaand lavatories, toilet paper, soap, towels, punfbe"rof showereor tubs and provision of individual 
screens for each); (i) housekeeping pVivileges (s,g.,, regular housekeeping by.staff); (j* religious 
privileges (e.g., opportunity.io worship on a non-discriminatory 6asis):(k) exercise privileges (e.g., 
opportunity for daily physical exercise); (I) medical treatment privileges (e.g., prompt pnedical 
treatment); (m) grooming and self-help training privileges (e.g., daily tootht*rushing. bath, and 
regularly scheduled haircuts: and tpe and fingernail cutting), ar\d"(n) educational privileges (e.g., 
opportunity to attend public schools and receive educational training at a level suitable to the 
individual. 



Least Restrictive Alternative 

-The'concept Qf employing the least restrictive programmatic alternative (LRA) is usually said to 
stem from the due process clause of the FourteentKAmeryjment of the Constitution. The concept of 
least restrictive environment (LRE) calls for educatibn/rehabilitatton tc^occur in the environment, 
which Is least restrictive to the individual, and herice'is also based on the due process clause of the 
Fourteenth Amendment. The differentiation occurs in the subject matfer covered by the two terms. 
LRE la essentially a placement decision. Through Jhe determination of the LRE, the individual is placed 
in a specific education-rehabilitation setting(s). LRA refers to the enrollment of an individual in a 
specific situation which wiM use particular techniques to change the student's behavior. Confusion 
often results (in the literature and interpersonal communication) as the terms involve many of the same* 
- words (e*g., placement, program, enrollment). The one (LRE) deals with placement, the other (LRA) 
deals with programming. Budd and Baer (1976) defined LRA as.occurring when the state can 
demonstrate that the programmatic means employed curtails ah individual's freedom to no greater 
extent than that necessary to achfcye the stated goal^Friedman^ljtfS) stated essentially the same 
thing, but with the following modification, J'the state'must demonstrate that the program is in the 
(student's) best interest 11 (p. 24), Martin (1975) expanded the concept further when he noMlhat the 
state must show v/hy a less restrictive alternative to the 'proposed treatment would not be worth 
pursuing. Further still. Thompson and Brabowski (1977) wrote thatwhen a "ptocedure is employed 
which may restrict or violate a (student's) rights one must be able to demonstrate^ less restrictive 
alternative treatments have been employed and have failed 1 to deal wffc the problem'' (p. 502). This 
latter position is consistent with application procedures to Hum$n Rights Committees. ^ " 
Although general agreement can be reached on what least restrictive alternative means, theter 
implications for treatments received no such general consensus. Switzky and Miller (1978),have* 
suggested that looking at the mode of instruction) (programming) rftay be a potentially'usejul approach 
io determining restrictiveness of programmatic procedures, however, they point out that such a 
system of examination will fajfto consider the social/ecological environment of the child beyond the 
academic setting. Just such an approach is, however, generally used. Progranryrurtic alternatives are 
arrayed in a LikerHike progression from defioiteiy mild to extremelyfrestrictive. The professional is - 
required to choose or discover the program with the feast restriction and must, therefore, begin with 
the mildest program and gradually proceed to stronger treatments only when the weaker prove 
ineffective (Budd & Baer. 1976). This systematic progression from ^oast restrictive-inadequate to the 
least restrictive-adequate treatment has its own set of ethical and possibly legal problems. Initially, a 
professional Is faced with inexact information as to the effectiveness of treatments on a continuum of , 



restrictiveness' (or a particular subject whom (s)he may be treating Although pharmacology and 
, - psychosurgery have potentially greater replication results than do behavioral techn.ques on which to 
base the decisions of professionals who may choose to employ these techniques, evidence suggests 
hat these therapies show a great deal of variation in bbth their effectiveness for a given individual and ' 
* in their side effects (e.g , see indications, contraindications, precautions, and adverse reactions 
sections (or any drug listed in the Physician's Desk Reference. 1978). When the protess.onal chooses 
to use techn.ques that generally come under the rubric of behavior modification or applied behavior 
analysis, these same problems also abound due.to the tremendous individual differences that occur 
within and across exceptional classifications and individual variations within each student's personal 
reinforcement history. ♦ 

«aJ- ln d S n -° Ch ?, 0sing a tGCnni ^e that on absolute scale is less restrictive than others, and also 
figuring in the possible effects of individual variability, some authors (Brooks & Baer 1975 Stoltz 
* • I«L : ' Th0m , pS ° n & Gr . ab( ^sk.. 1977) have suggested that the professional needs to' consider the 

' ST °, ? ? r09 .K m> Am m \ ,d,y restnct,ve -treatments that will.work. given a long period of time, tess 
or more restrictive than powerful but restrictive treatments which work quickly? The reader ,s asked to 

m^nZrl S 't Pr S '° na S Sh ° Uld COrtsider the time re ^ uired «P experiment w.th increasingly ' 
restrictive treatments as a significantly restribtive factor in itself (Budd & Baer 1976) 

• ™th A i a I! kT!' S ?' tZ ° 977) n ° ted tiiat a comm on^hod used by the professional to choose the 
method which is least restrictive to the student is to provide the student with several choices, of 

♦ ?Q7?; a S! T 2? ICh h ! /She m8y Ch0Se (Le - May * RisJe y- Twardozz. Friedman. Bijou. Wexlen. et al. 

1975). She noted that this offering of choice is "illusory" in nature as the choices made by the student 
will be consistent With the existing environmental variables (e.g.. the need for subjects on the part of a " 

^^wti"' ,ewer students on ' the part of a Wacher - or x 
' < ' ™ ed . oc ! rineo,thelea ^ 

a students right-to receive the least restrictive form of treatment and partially to absolute values for 
' l r ! a ^? n t W n ° re f trictions - Through litigation (Wyatl v. Stickney. 1971. 1972) and legislation (PL 
94-142). educators ana bound to the concept of least restrictive treatment alternative. The issue will 
remain controversial for professionals (as practitioners), administrators (as program supervisors) 
. researchers (as program developers) and. perhaps the courts when deciding if specific or generai 

regulation should be th* guide, or If there are variables of human behavior which demand a treatment v 
i of that behavior which r\o regulation oan unequivocally address 

. V x ' 

\ * * 

** Techniques Used to Chanhe Behavior » *• 

Techniques that changeVthe behavior of exceptional children have also come underTOoTcial review 
. and regulation through legislation. Those behavior ehanging techniques commonly used to increase 
or accelerate behaviors have received little attention with perhaps, the exception of token economies 
However, procedures such as\DRH .(differential reinforcement for high rates of behavior), shaping' 
chaining, task analysis and contingent reinforcement have faced little review by the courts and 
lawmakers. Token economies have received attention in the literature for two reasons. First, token 
economies develop an artfficialWonomic situation where tokens can be earned and exchanged for 
reinforcing items or events. As slich, judicial attention (e.g.. Wyatt v. Shckney. 1971) has (ocused on 
the protection o( students' rightsWprivileges which are not to be manipulated by token economies 
(these privileges were discussed earlier in the introduction to this section). Secondly token 
economies often have as a subcomponent of the program a response cost system. Under such a 
system fines are levied on an individual who has of (ended the rules wh.ch govern the token economy 
As such, this response cost can be construed as aversive treatment and come under the protection of 

H 6 * T 00 , 6 ** 6 ° f the Fourteenth Amendment. However, token economies have received very 
tittle judicial or regulatory (legislative) attention. 

nhJ^rn!^ ? anQe ! e , cnni ^ es < e -.9" benavior modification, applied behavior analysis, psycho- 
pharmacology) are widely used by protessionals working with exceptional children. They are widely • 
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used because they appear ta work, yet many procedures and techniques are still experimental in 
nature and should be subject to clear legal boundaries (Robinson. 1973). Robinson's (1973) 
. cbntentlon Is clearly supported by the available diverse literature on the subject. One entire issue of the 
. Arizona Law Review (1975) is devoted to the discussion of approaches to behavioral change.Jn fact* 
Rlsley (1975) has argued for some restriction on the use of behavioral treatments. In an institution he 
found "behavior modification procedures were being seriously misused ... due to lack of proper 
training and Supervision, he. therefore, recommended that certain limited procedures whose 
effectiveness has been well documented, be certified for use under specific circumstances . while 
other more experimental procedures be subject to tight restrictions" -(Budd & Baer. 1976. p. 209). 

Aversive Treatment 

M" 

Martin (1979) notes that aversive treatment may include the contingent application of noxious or 
painful stimuli, such as: (a) painful or unpleasant body contact (e.g.. physical restraint striking 
slapping, spanking, pinching, or overcorrection); (b) unpfeasanV or bitter tasting foodstuffs- (c) 
electric shock; and (d) drugs intended to induce painful bodily reaction. "Budd and Baer (1976) list 
essentially the same treatments but also Include: (a) seclusion; <b)>hard labor; (c) sterilization (d) 
stimulation of the brain by electronic means; and (e) brainsurgery. The argument surrounding these 
treatments usually stems from the Eighth Amendment proscription against cruel and unusual 
punishment, however, other^rguments have been put forth. For example. Ross (1972) reports that the 
practice of using ave/sive procedures with some behaviors, may encourage their use by paraprofes- 
sionalsT However, the use of aversive techniques is not totally encompassed by problems The " 
selective application of aversive conditioning can-be ahighiy humanitarian procedure. It c&ee 
„ .Individuate from their crippling behavior. . .and thereby enhance their opportunities to develop their 
human qualities" (Ross, 1972, p. 146). Also, Budd and Baer (19?6) correctly point out thai there is a 
great deal of difference tfetween relatively mild aversive techniques (e.g., short timeout) and- more 
severe aversive techniques (e.g., electric shock). The controversy over the use of aversive therapy 
does, hdwever, remain. Jhe courts (New York State Association for Retarded Citizens v Carey 1975- 
Wyett vXStickney, 1971. 1972) have ruled that: (a) aversive treatment may be used only under the 
supervision of and in the presence of mental health professionals;.^) aversive treatments which are 
used to decrease behavior that serves only institutional (school) convenience are prohibited; and (c) 
aversive programs ,to reduce behaviors can only be used after a' physician has certified tfift the 
behavior is not physiologically caused. Many such safeguards are Simple and straightforward. For 
example, Martin (1975) suggests that If a treatment is used frequently over a long period of time in an 
attempt to change the same behavior, then it may not be effective therapy, but only unauthorized 
punishment. In an attempt to deal with therapies that may be thought to be aversive. several groups 
have promulgated guidelines about the receipt of informed consent and the utilization. of therapy 
techniques (American Association' on Mental Deficiency. 1978; Cook, Altman, & Haavik, 1978- 
Friedman. 1975). In all cases, the individual is protectedfrom unjustified, illegal, or aversive treatments 
without first observing his due process rights (i.e., informed consent, consent of the Human Rights 
Committee, and at times, consent of a^-peer review committee and application of the concept of least 
.restrictive alternative). 

Punishment ^ * \j 

The more restrictive type of therapy commonly thought to be aversive is that of corporal 
pun shment. Ballentine's Law Dictionary (1969) describes corporal punishment as. "Physical 
punishment; any kind of punishment inflicted on the body, such as whipping or slapping " The 
courts have been quite singfe-minded in their rulings on this issue. Almost all ratings have held that 
corporal punishment with exceptional children is expressly 'forbidden (David v. Watkins 1974- 
Horacek v. Exon, 1975*; New Yorkstate* Association for Retarded Children (NYARC) v Carey mb'- 
Wyattv. Stickney, 1971. 1972). The one exception is Morales v. Turman (1973) which allowed slaps in 
extreme circumstances, The courts have always chosen to consider punishment in the sense of the 
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previously mentioned definition (Ballenjine, 1969), and have not chosen to consider punishment in its ' 
commonly accepted behavioral sense. Punishment* behavlorally defined as the presentZn o a 
ffM,7 u a behavior which reduces the rate 0 , omj / slon ^ P 

Sofht ^r M T" 19?7) ' ThiS d6,inlti0n cn f n 9es considerably the scope of the^term 
2215 w man !f 95 ° an bG t6rmed P uni8nment which do not fall neatly Into the courts 

fo owed In f 0 a ct eV h e r rfl n t° f ° rm ° ■ PUn !f r m 8h0U ' d Pr0bably 0CCur unl ** s strict guide! nes ar 
followed. In fact, here too specific guidelines have been suggested (Repp & Deife. 1978). 

Shock ' • *• . / 

(shockTsCufen Tnt°r, rSial °l be K havi °: al reductlve techniques ,s the use of continent e.ectrical 
(shock) stimulation. In th.s case, the hypothesis is that the contingent presentation of th^aversive 
event (shock), whenever a specified behavior occurs, will reduce the probability o haXhav or 
m ' T, ,btUre ' n ,aCt ' Sh ° Ck haS been used s ^cessfully to reduce sever! ype so So 

^cZa^^Z^nT: UtiM2ed W ' th sel, - in i urious B-^or (e.g., rhylhrnical responses 
wnicn may include, headbangmg. eye-gougwg, scratching; pinching, biting, punchinq or slaDDinol 
with genial success (Corte. Wolfe. & Locke. 1971; RisTey. 1968; Tate & Baroff t^^MiSSSX 
Greer & Marcus. 1970). The Wyatt court (19 7 2) approved the use of eon^^lSSSS^ 
prevent se f-.n,urlou S behavior which was tending to produce physical damage, and then SnHter 
other treatments had failed, and only with informed consent approval of the Human , RioWs 
EZZVS n n H er K° rder 0< the5u P erin ^^ent of the facility. Shock could be used whence 
T ZT h fa led " Wh6n " mi 9 ht * ave tne «t"dent ««>m immediate and continues seff-injuVj whenl 
allowed freedom from physical restraint, when it could be administered for only a port time and wh en 

n ol«. WaS | >? &ke lesa aversive thera P' es P° ss 'b'e (Martin. 1975). The court! position/a well as 
professional-ethics would presently not allow the use of contingent shock therapy in any butthe 'most 
extreme cases of behaviors that were not treatable by other, less restrictive alternatives j 

Drug Therapy " 

trM ^; B e ° f ^aJon» to alter the behavior of exceptional individuals has long been an accepted 
peatmen techmque. Wolf ensberger (1970) reports that for 30 years (earlier in. this century) scientists 
ought a "magic bullet" (e.g.. chemical compound, drug) which would W^SffS 
fn,? on «T U was ^ lutamic acid M.. an amino acid found in the casing of coWs milk) which 
; oxwn uptake m the brain. If the oxygen level in the brain could be increased, scientists 
wKhZlTr a il e ! ardat,on w, 9 ht be minimized. This, of course, was not the case, and experiments 
2£ ? 2, . n ,° l0n9 , er 0CCUr Many 2ther drugs have been ^ ed with exceptional populations 
TulllTTo ^ « ° r ' S0C,al behavi0fS - For exam P'e. LSD-25-(e.g.. Simmons. Leiken, Lovaas. 
wu^Z'tt . . , 1 ? 66 * ha **e™ used to increase the social interactions between severely 
disturbed (e.g.. autistic) ind.v.duals and their teachers; L-5 hydroxtropotophan has been used to 
reduce severe self- njur.ous behavior in mentally.retarded students identified as having the Lesch- 

Hi«M fi H yn t H Pm f 1 'T & YU ? ari ' 1975)1 metn y'P n enidate (e.g.. ritalin) has been used w.th learning ' 
disabled students to reduce their hyperactive behavioral response (with success) and to increase heir 

5^r^.W. ! success) « ra9er & sa,er< 19751 H0,,man - E ~ n9e,hardt - Ma ^ lis - P ^ 

i^rSy^- bee ™ sedmost f rec 1 uent| yto reduce or punish|ehavior.ortopreventbehaviorthan to 
mcrease behavior. When drugs are used to punish behavior. thTy usually have aversive phys,olp|ical 
avera temporary suspension of respfration). The courts have dealt with 

!S » dr o u9 f the : a Py m a uniform manner. For example, the court mKnecht v. Gillman (1973) ruled 
that the use of a drug as part of a behavioral treatment which induced vomiting constituted cruel and 
unusual punishment under the Eighth Amendment. The court also rejected the araumw? that 
cass.f, cation of the drug as a treatment protected it from the Eighth A^enLentpZ^^SSi 
cruel and unusual punishment. The extent of the problem was compounded as the statfhad ne.the 
sought nor received the consents the individuals involved in this 'treatment" TranquHizing drugs and 
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their administration to exceptional persons have received similar treatment by the courts. In Welsch v 
Likens (1974). ther court held that the excessive use of tranquilizing drugs to control \he behavior of 
mentally retarded persons constituted cruel anduausual punishment. In a similar case {Untied States 
ex rel Wilson v. Coughlin, 1973). the court rulecUhat the staff of an Institution for the mentally retarded 
were prohibited from further use of Thorazine (e.g., a major tranquilizer)^ any other tranquilizer for 
the purposes of controlling behavior or punishment, The Wyatt court issued five regulations dealing' 
^ylth the use of drugs as therapy. They are: (a) the student has a right to be free of unnecessary or 
excessive medication; (b) prescriptions cannot be written for periods longej than 30 da^s; (c) staff 
must keep records orMhe effect of the^didation; (d) physicians must review drug therapy at least 
weekly; and (e) drugs cannot be used as (1) punishment (2) for thegonverffeifefe of the staff. (3) as a 
substitute for atiabilitatron program, or (4) in quantities th\t interfere witfta student's habitation. The 
courts h^ve, therefore, rejected the use of drugs with exceptional children as therapies used to change 
their behavior. * , 4 

A related treatment technique is psychopharmacology, which Martin (1975) defines as an attempt' 
to alter the brain's chemical structure (as was the use of glutamic acid) in order to alter an individual's 
behavior An example of this procedure may be Feingold's (1974) K-P diet, which may reduce 
Jiyp^actiye behavior through a reduction of chemipal food additives (see Rose.'l978 for a further 
^«5U88jon). Atthpugh no court cases have concerned themeelves with the applicatibrtof this therapy, 
it is likely that such treatment would' require due process and consent procedures, A second 
consideration in the use of FSingold's therapy with hyperactive children is that the use of 
methylphenidate (e.g., ritalln) or behavioral programs to reduce hyperactivity may be avoided if the 
Feingold treatment were effective he least restrictive alternative would appear to be a modification in 
diet rather than other fo/ms of tM&rapy. However, the Feingold diet has shown equivocal results and 
many studies 6f the diet have severe methodological faults'. Therefore, the effectiveness of the therapy 
may first have to be proven before conclusions may be drawn as to its restrictiveness. 

As with other therapies used to control behavior the use of , nedication as a treatment ptpgram has 
beenJM»ajor legal Issue. The court, in Horacek v. Exon (1975) ruled that all drug therapy at an 
Inst^ptf had to conform to the standards established by the-Joint Commission on the Accreditation 
of Hospitals {1971). The m6st important part of these" standards may ^e the required follow-up 
evaluation of the effects of drug treatment through the use of objective observations of therapeutically 
important behaviors (Budd & Baer, 1 976). Only through the use of objective evaluation will permissible 

drug therapies be accountable. * * 

. • <■ « 

Restraint - 

, j flestraiflt (e.g., physical movement is'restricted or made impossible through either physical or 
Mechanical means) has also received considerable judicial review. The court, in Wheeler v. Glass 
(1972), held that the restraint of two mentally retarded persons for 77^ hours constituted cruef and 
Unusual punishment. The court tejectednhe argument that those persons in charge were acting In 
good faith as to the provision of treatment for these individuals. AI90, the staff usecj this treatment as a 
punishment without first providing the individuals with their due process rights. Restraint has also 
been judged to be cruel and unusual punishment by other courts (Pena v. New York State Department 
of Social Services, 1970; Welsch v, iittihs, 1974). In Wyatt v. Stickney. (1972), thecpurt ruled, that 
restraint could not be used as punishment, but eould be usdd to present injury to* others or self-mjury. 
The Wyatt qouit further stated that restraint could not be used as a substitute for a rehatptatiae 
program or for the,convenience of the staff. Restraint could only be used after other less restricts! 
therapies had failed and only under the authorization of a cental health professional. The fQtfowln'g^ 
reflations applied to the use of restraint: (a) orders for restraint shall be written, and shall be good for 
periods of time not to exceed 12 hours;^) the persort.jn restraint shall he checkecTfevery 30>minutes 
and a record shall be kept of the dhecjc; (c) restraints shatl be designed so as not to injure-the person in 
restraint; (d) every tW9 hogrs the individual in restr$lftt shall be released for 10 minutes and^e allowed 
to exercise; and (e) reports shall be made daily to the superintendent b? the mental health professional, 
who authorised restraint abdut the reason for restraint, the type ofrestraint used, and the duration of 
jhe restraint. «^ . v 



Restraint as a physical restriction of movement has been consistently helcHo bo cruel and unusual 
pynlah ment, except in those cases where an individual may cause injury to themselves o/ others Even 
in these cases, regulations that protect the individual's rights have been qutte stringent* (Wyatt v 
Stlckney, 1972). The use of restraint as a treatment seems to be forbidden except in the most extreme 
cases, and then only after less restrictive alternatives have been attempted and have failed*. 



Timeout 

- v . ' - 4 

Tftneout procedures have been used frequently with exceptional children. Timeout is usually 
divided into: (a) seclusion (e.g., the individual is removed from the common environment), (b) 
withdrawal ^e.g. t the environment is removed from the individual, as in the case Qf a teacher turning 
away from a student); (c) contingent observation (e.g., the individual may watch but rjot participate in 
activities);, and Jd) contingent exclusion (e.g., the individual may not wptch onparticipate -in the 
activities, but is notVemoyed from the environment). The courts have typically equated timeout 
procedures (as described above) with solitary confinement used in prisons, however, some courts 
have differentiated between several types of timeout and solitary confinement. 

In Morales v. Turman (1973), seclusion was permitted only when It might prevent immediate 
physical harm to others or the student, prevent substantial destruction of property„or prevent behavior 
that substantially disrupts the institutional routine. A maximu m limit for seclusion in Morales was set at 
50 rrynutes. IA other cases, seclusion in a locked. room has been forbidden (e.g., Horacek v. Exon, 
1975*; New York State Association for Retarded Citizens v. Carey, 1975k In Wyatt v. Stickney (1972), 
the court ruled that an individual had the right to be free from Isolation. However, the Wyatt court made 
a distinction between isolation In a locked room and legitimate timeout procedure which could be used 
under the supervision of professionals in<a behavioral program. The Morales court ruled that seclusion 
for disciplinary reasons was a sufficiently severe deprivation of liberty to require due process 
£rocedures t howevec, the court also ruled that pmeoutforashort period of time did not warrant full due 
process procedures. 

The use of timeout with exceptional children is fraught with shady issues and problematic 
questions. For example: Is the use of cdntingent observation, contingent exclusion and withdrawal 
prohibited or constrained in light of Wyatt and Morales ? Is only seclusion affected by these rulings, or 
only seclusion when accompanied by a locked door? Do full* due pfocess procedures need to be 
followed when using any timeout procedures, or just procedures that last longer than a few minutes? 
The answers to these questions are not clear. Recently, in a, case involving the Sawyer Unified School 
District in Cfalifornla (Education for the Handicapped Law Report, 1978, p. 257), rletter of complaint 
was filed with tbe Office of Civil Rights alleging that the use of seclusion (unlocked door) with a 
'hyperactive child was a violation of Section 504 of the Vocational Rehabilitation Act of 1973. The ruling 
by that office was that such procedures, when used as a behavior management procedure* posed no 
fc Violation of £04. In this case, howevferjhe complaint did not cite the child's possible due 'process rights 
or base Its argument upon the cruel and unusual punishment clause of the Eighth Amendment. 
Therefore, although there is*now a ruling on timeout as itconcerns 504, all other questions still ftand. 
The prudent as well as the ethical thing to do would be to seek informed consent, and the consent of 
the Humah Rights Committee whenever employing seclusion tjmeout, but whether these consents are 
^jiecdssary when employing other forms of timeout is very unclear. 

Qther Forms of Treatment » 

t * ' * 

Other treatments are also used to change behaviorthat may be thought of $s aversive or punishing 

(e.g., aversive taSte solutions, overcorrection), however, none of thesd have been the subject of direct 
judicial review. As they are commonly seen as behavior, reductive techniques, it would-be best if the 
concept of least restrictive alternatives well as informed consent and.the consent of the Human 
Rights-Committee were obtained prior to instituting treatment. 

Regulations cited earlier in this section and guidelines cited elsewhere in this paper point out the 
practical need to use behavior change therapies only when one follows a logical procedure protecting 
• < » 
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MolSf'^n * S r 'T S and documenting the procedure. Those guidelines suggested by Repa and Deitz 
(1978). the Department of Hea th, Education and Welfare mq7h »h« i u . VT • 

nrnffi<5<:inn^-«H«^^ m T ° 10 meei tne neecJ s of an individua schoo or facility. The 

4 

The Cost of Special Education 0 * 

servleeY «t nrit I » ]? When 11 States tnat - • ' families ™ (sometimes) forced to find 

services . . flt great expense." Also, in the Developmental Disabilities Act (PL 94-103 I97tf n« 

SiSf^T 6 " t0 a " eXCep,lonal cnildren «■«■"■ the f^^koSXS^Sto 
SSS2Jli??ii Th K ,S ar9Ument W8S re,eCted by the COUrt wno noted that the problems o the schoS 
2? L I, m? y u be Perm ' tted t0 a,feCt exce Pt'onal children more^eavily than normal children ^ ' 

j££ "E? y . ,$ SeemQ aV ° rab,e $UPPOrt ln a number of court cases . however the S o 
ligation has not always supported this position. ■ 

rf„fir! n ,| N9W ^ 0rk ' fi " ancin 9 * or tuition-only or all-necessary-services has been decided based on the 
definition of a ch.ld as physically handicapped. New York State defineVnhJ.i^K- !?. 

in f Sin 8 o? f / haS be o n " mitedt0 tuitlon -° n V when a child's education required plecemem 

e«S 

IS EST ' " ? ° n ,0 ' SPedal edUC ' a,ipn was appwed ' « °">y * '•>"• »«e average 

the court, held that a cerebral pa.sy child qualified as physically handicappjd/and thaUhe cSy in ■ 
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whjcr>the child resldes^mlst provide the financial resources necessary to secure educational serviqes 
for the child. This position has also held true in other cases where the city (In re H,. 1£71; In re H*. 
1972:).or thXcounty (In re Borland, 1975'; In reletty, 1974'; In re K.. 1973*; In [e (eitner. 1972"'; 
Michael C. v. 1975*) h£ve been instructed by the courts to provide the financial support 

necessary for educational seryjces within o) outside the county, and/or in residential placements. 
Outside New York, ther>has also been support for publicly financed special education. In Natonabah 
v. Board of Education of Gallup- McKinley City School District (1973). the court determined thaUhe° 
school system must provide financing for school programs tq.aH students on an equal basis. The 
courts contention that school disjficts must pay for special education is also noted in Denver 
Association for Retarded Citizens / School Districts (1 975) where the court mandated school distnc 
financing of special education services for the mentally retarded. In Oster v. Bevilacqua (1978*) an 
Oster v. Boyer (1977*), ,the plaintiffs sought to have a Rhode Island law declared illegal. This la 
allowed a Local Education Agency (LEA) to celinquish responsibility for the education of exceptional 
children who are placed in facilities under the direction of the State Department of Mental Health 
Retardation, and Hospitals (DHRH). The pontiffs argufed that, subsequent to placement in DHRH 
facilities, the parents of such children are required to contribute a considerable sum for these 
programs. As suchjhe state was misrepresenting the Rhode Island public schools to the Bureau of 
Education for the Handicapped by stating (in approvedstate education plans) that alfhandicapped 
children in the state were receiving a free appropriate education. In another case (Kopsc6v„Rile$,< 
1977*), the California public schools were charged with violation of California's constitutional equal 
protection clause. When school districts sent exceptional children to private schools because they 
could not'provide educational services to those children, they provided the parents with insufficient 
funds to cover the full cost of the private education. California's public schools are now obligated to 
pay full tuition, ti-ahsportatiqn, and maintenance costs of private school placemen4when they can offer 
no appropriate placement within the schools. The same conclusion was reached in federal court 
(Kruse v. Campbell, 1977). however, this decision rested only on the Vocational Rehabilitation Act. 
Section 504 (PL 93-112, 1974) which establishes that educational rights of the handicapped are federal 
■ civil rights. This issue, however, continues to receive Idgal review through^litigation.Jn the case ofc' 
LeClerc v. Thompson (1978), the plaintiffs, as in Kopsco v. Riles (1977*), alleged that subsequent to 
placement in private educational settings, the LEA'S have only provided partial funding for the 
placement. They further alleged that this partial funding is a violation of Section 504 (PL u3-112, 1974) 
and are Peeking the provision of appropriate education at no cost to themselves. In the southwest 
, (Howards, v." Frierjdswood Independent School District, 1978*). the courts' upheld the public funding 
Of the .education of -exceptional children in private facilities through regulations associated with 
Section~504-(PL 93-112. 1974; PL.94-142, 1977). and the Fifth and Fourteenth Amendments to the 
United States Constitution. However, in Washington v. Dannon and'White (1977), the court held that ' 
the state-is not obligated Jo pay for rehabilitation/education of .mentally retarded persons in private 
facilities when they have 6een convicted of a crime and are on probation. The difference, as the court 
saw it, is that the parolees- would have a right to treatment If committed but had none when not 
committed (&g., on probation). . „ . . 

4 Although there are court cases on both sides of the financial issue, the record from the litigation 
shows a clear swing toward the estaJ3lishmen?bf financial responsibility on the part of the state and the, 
school districts and away from the parents. As Reed Martin iff979a) "states, ". . . under the U.S. 
Constitution, PL 94-142 and Section 504,.sehools must provide education at no cost to the parent" Id 
321). . • • . - 



Employment 



. ! No discussion of the legal rights of the handicapped would be complete without first considering 
their employment rights. A primary purpose of the educational^ system is to adequately prepare 
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handicapped students for meaningful and fulfilling careers, hence the prpcess known as career 
education has become an important aspect.of most educational programs. Career education has been 
defined by Broil n and Kolaska (1979, p. 102)"as M the process of systematically coordinating all school, 
family and community components together to facilitate' each individual's potential for economic, 

D social, b and personal fulfillment." Edwin Martin (1974, -p. «1) speaking at the National Topical 
Conference on Career Education for Exceptional Children and Youth irv his capacity as the deputy 
director of the Bureau of Education for the Handicapped, outlines the federal government's position 
#hen he set 1977 as a goal when M . . .„every lirandicapped child who leaves school will have had career 

. education relevant to the job market, meanlngiful to his career aspiration, and realistic fo£is ftiltest 
potential "The inclusion of career education and vocation preparation into the educational curricuNfa 
^of handicapped individuals is consistent with the treatment rights diseased earlier in this paper, as 
every individual must have his/her own written educational program designed to allow him/her to 
achieve at hJs/h?r maximum potential. No matter how good career education programs are however, 
handicapped individuals^]! still face many obstacles on the road towards meaningful employment as 
they leave the comfortable educational realm,anderiterthe cold'and competitive realm of business. In 
addition to the obvious limitations imposed by their handicaps (depending of course on their severity), 
handicapped individuals also face the^ conditions of "prejudices and attitudes of employers, the 
Inaccessibility £f information networks,, the r absence of adequate transportation facilities, and 
architectural barriers" (Gittler, 1978, p. 958). A discussion of the litigation and legislation whichhas 
transpired in an attempt to provide,hanjdic#ped individuals with the equal employment opportunities 
which a(re* rightfully theirs will constitute We final major section' of this paper. 



History * ' • ^ 0 : ! . * 

Legislation affecting the employment eights of the handicapped dates back to J1917 with the 
passage of P.L 64-347 (the Smith-Hughes Act) and extends iria continuous fashion to 1978 with the 
passage of P.L. 95-602 (the Rehabilitation Adt Amendments of 1978). The major portion of this section 
will concentrate c* P.L. 93-112 (the Rehabilitation /fct of 1973) and its subsequent amendments, but a 
brief discussion of the history of employment legislation is appropriated fc 

The Spjth-Hughes Act of 1917 (P.L" 64-247) established a' Joint federal-state program in 
vocation^'educatlon: Designed primarily to deal Wth the vocational rehabilitation of veterans, it also 
created a Federal Board tor Vocational EducatlonvThis legislation, by'prpviding funds to states on a 
matching basis, was one ctfjhe first governmental attempts to deal with theproblem of employing the 
"handlcappecJ. / t m 

P.L.^65-178 (the SoldieKTtehabilitation Act) passed in 1918, expanded the authority of the Federal' 
Board for Vocational Education by allowing it to provide vocational rehabilitation programs for 
disabled veterans who had been unable to obtain employment In a gainfuf occupation. Again, the 
federal government was c beginning to express its concern for^andicapped individuals by appropriat- 
ing funds for their employment rehabilitation. . ^ ? 

The Vocational aehabilitatlon Act of 1920 (P.L. 66-236) established federal-state rehabilitation 
programs and required, "(1) development of a state planlo be submitted and approved by thelederal 
agency; (2) an annual report to the Federal Board for Vocational Education; (3) establishment ofjhe 
state program under the state^Vocation Education Board; an£f(4) prohibition of fund expenditures for 
buildings or equipment" (Bitter, 1978, p. 16). This act was the beginning of public rehabilitation in the 
Qhited States. m * 

The Vocational Rehabilitation^ Act Amendments of 1943, 1954, 1965 and 1968.„extende'd the 
coverage of the original act to include persons who were mentally ill, tnentally disabled, or those who 
were handicapped by social conditions. Ttfese acts also provided addjtional funding and authorization 
to provide vocational evaluation and tfork adjustment services to individuals exhibiting all handi- 
capping conditions. Public Law 80-617 gatfe the President the authority to formulate rules, whfch 
prohibit dispriminatioh in employnie^t in an §xecutivea*gency on the basisof a physical handicap, and 
P.L. 93-516 states that blind persons llcen&ed by a state ag&ncy are given priority to operate vending 
facilities on Federal property. The State ind Local Fiscal Assistance Act of 1972 dictated that 
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m government employers receiving federal revenue sharing funds are barred from discriminating on the 
basis of a persons handicapping condition and P.U94-103 (the Developmental^ Disabled Assistance 
and Btll of Rights Act) required that each* recipient of funds take affirmative action to employ and 
promote qualified handicapped individuals. ^ 

As important^ all the previously described legislation is, probably the most important (as 
concerns the employment rights of the handicapped) is the Vocational Rehabilitation Act of 1973. and 

. its subsequent amendments (P.L.'s 93-1 1 2; 93-51 6; and 95-602yhe most famous portion of the Act is 
- Section 504, and reads "no otherwise qualified handicapped individual shall solely by reason of his 
handicap, be excluded fromjbfi^iarticipation in, be denied the benefits of, or be subjected to 

^scrimination under any program or activity receiving FederaHinancial assistance. 1 " Equally as 
important (though not as famous) are Sections 501 and 503 which extend the same protection to 

, handicapped Individuals employed or seeking employment with the Federal government or con- 
tractors (over $2,500) to the Federal government. Section 501 is enforced by the Civil Service 
Commissiort, Section 503 by the Department of Labor, and Section 504 by the Office for Civil Rights 
within the Department of Health, Education and Welfare. All of these sections have as their goal 

equality for the handicapped in two senses, (a) equal treatment, and (b) equal opportunity to achieve. 

•* * 

i <* , - 

Discrimination t 

4 'The rules and regulations for Section 504 (Fed. Reg., Wl.,' May 4, 1977, p. 22680) delineate the 
specific activities for which discrimination is prohibited. They are: * 

"(1) Recruitment, advertising, and the processing of applications for employment; - 
' ' (2) Hiring, upgrading, promotion, award of tenure/ demotion, transfer, layoff, 
termination, right of return from layoff, and rehiring; V 

(3) Rates of pay or any other form of compensation and chartgefrin compensation; 

(4) Job assignments, jobclassiflcation.cftganizationaj structures, position descrip- 
tions, line of progression, and seniority lists; 

(5) Leave of absence, sick leave, or any other leave; 

(6) Fringe benefits available by virtue of employment, whether or not administered * 
by the recipient; <» fc >s * 

(7) Selection and financial support for training, Including apprenticeship, profes- 
sional meetirtgs, conferences, and other related activities, and selection for 
. leaves of absence to pursue tralnlrffc; 

(8) Employer sponsored activities, including social or recreational programs; and 

(9) Any other term, condition or privilege of employm^t." 9 . 
As can readily be seen, discrimination Is ba/red on alj facets of a business. ' 

Discrimination itself can take two forms (Qlttler, 1978). The first is fairly simple to detect, and 
consists of an employer-maintained policy which, although neutral in its face vaiue, has the unlawful 
« effect of screenfng out certain persons. An example of this type of discrimination would be the 
requirement of a blind person to cpmplete a standardized written test. Although this test may be 
required of all applicants, the employer must make special provisiorts for a blind person (e.g., a braille 
exam). The landmark case of Qnggs v. Duke Power Company (1971) can be used to illustrate thii 
point. Although thfc case was decided under Title VI I of the Civil Rights Act, it marked the first ruling by 
the court on this issue and mbst be used as a basis for other, similar cases. The Supremq,Court found 
that an employer's condition of requiring a high school education or an average score on standardized 
intelligence test had a discriminatory effect Although there was no discriminatory intent, the effect 
was enough for4he court to find for the plaintiffs. 

The second type of discrimination involves individual complaints, and in order to show a prima 
facie case of discrimination, the plaintiff must follow the guidelines set by the Supreme Court in the 1 
case of McDonhel Dcugta&Corporation v. Green (1973). The plaintiff must show (a) membership in a 
protected class; (b) application and qualification for the job; (c) rejection despite qualification; and (d) 
after rejection, the position remained Qp$n and applications were sought. If the plaintiff can establish 
these points, then the burden of proof falls to the employer. This is nofto say that employers may not 
establish certain requirements for their jobs and refuse to hire. persons who do not meet those 
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requirements. For example, in the case of Coleman v. Darden (1977), the court held that the Equal 
Employment Opportunity Commission's refusal to hire a visually impaired person. as a research 
assfstant for its attorneys was not discriminatory since good visual skills were necessary f or adeauate 
performance on the job. Similarly, the cas$ of Magruder v. Selling Areas Marketing, Inc. {1977* the 
court ruled that the discharge of the plaintiff was for a good reason not related to his physical or mental 
handicaps. What the court is in effect saying is that employers, although they may not discriminate o 
the sole basis of a handicap, can establish certain minimum requirements. Some employers >oo 
discriminate on the basis of an individual's handicap, however, and the Courts have consistentlyfound 
for the individuals. Courts have found for the individuals and defined handicaps in such diverse 

^rituations as overweight teachers (Blodgett v. Boaf^of Trustees, Tamalpais U.H.S. District, 1971; 

^Warolisf v. Board of Examiners of New York, ^7), blind teachers (Bevan v. New York Teachers' 
Retirement System, 1973; King-Smith v. Aaron, 1972). and municipal employees with heart murmurs 
{City of Wisconsin Rapids v. Wisconsin Department of Industry, Labor and Human Relations, 1977).^ As 
^a final example, in the case of ducyrus-Frie Company v. Wiscopsln Department of Industry, Labor and 
Human Relations^ an individual was refused employment as a welder because the company's doctor 
stated that the Individual would have a high likelihood of impairing his back because of his physical 
handicap. The court held that because the Individual had passed the company's weldirlg test, the 
employer had not adequately shown that the person could not perform the jdjfc. 

A person's ability to perform the requirements of a job is, of course, critical in employment 
decisions. The regulations for Section 504, however, explicitly state that an employer musjl make 
"reasonable accommodations" when hiring handicapped individuals. According to Section B4.12 of 
the Rules and Regulations to govern the administration of Section 504, recipients of federal funds 
"shall make reasonable accommodation tQ the known physical or mental limitations of an otherwise 
qualified handicapped applicant^or employee unless the recipient can demonstrate that the 
accommodation would impose an undue,hardship on the operation of its program." A reasonable 
accommodation is that change in the' sJructure of the position that would allow the handicapped 
Individ ual to perform the essential functions of the job. This concept of "reasonable accommodation" 
is highly controversial, however, without It, employers would only have to afford handicapped 
individuals equal treatment. For example, If a' mobility-handicapped person were^given only equal 
treatment with no special accommodations, then an employment interview hel^ in an inaccessible 
buiidfng would effectively eliminate that individual from consideration for the Job. (S)he would have 
been given equal treatment (he was invited to interview) but not an equal opportunity to achieve. The 

. intent of "reasonable accommodation" is to insure that ail handicapped individual have an equal 
opportunity fo achieve. • % 

Reasonable accommodation may take two forms, the first of which is access accommodation. 
This may 'involve building modifications or change in the location of a job, but by whatever means, it is 
simply assuring a handicapped individual that (s)he will be able to get to the location of the job. Let Cis 
examine a hypothetical example to illustrate this point. If an employer in a three-story building where 
only the first floor was accessible had a position open for a CPA with the office located on the third 
floor, a reasonable accommodation for a wheelchair-bound applicant would involve moving this office 
to the first floor. This minor change would In no way effect the essential functions of the job, yet it 
# would afford the handicapped' individual an equal opportunity to achieve. 

More controversial and more open to judicial interpretation is the concept of reasonable 
accommodation by adjustments or modifications to a job. The standard in this case again is the 
question: Can the individual perform the essential functions of the job? In order to determine the 
answer to this question, employers must, perform a detailed job analysis for all their positions. The 
nonessential functions must be-elim'inated from the job when considering handicapped individuals for 
the position. In the case of Burmankin v. Costanzo ,(J976), the question of whether or not a blind 

* teacher could perform adequately was raised. Although it was demonstrated that the teacher would be 

' unable to perform certain aspects of the job (e.g., lunchroom and playground supervision), the court 
found that the teacher could still teach (the essentia^ function of the job), and ordered appropriate 
action. In the case of Holland v. Boeing Company (1976), the court found that the company had 
unlawfully discriminated against the plaintiff by assigning him to a job. that he could not perform 
because of hisdisablilty. The company did have other alternatives, and should have proceeded along 
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those lines In the case of Henmann v. Board of Education of the City of New York (1 970f, the plaintiff 
was denied a {caching certificate because she was in a wheelchair. At a later date, the board reversed 
its stand and granted the license, and thecourt dismissed the case on the grounds that the plaintiff had 
no standing to Challenge the constitutionality of the board's policy. Finally, in the case of Chrysler 
Outboard Corporation v. Wisconsin Department of Industry, Labor and Human Relations ,(1976), the 
court found that the risk of future absenteeism and higher insurance costs do not constitute a legal 
basis for not hiring a handicapped person. 

, In the Chrysler case, if the company had 'been atfle to show undue hardship by this accommoda- 
tion, then it wQuld have had a legal basis for refusing to hire a handicapped person. The concept of 
undue hardship is quite different than wttat had been discussed up to this point. In educational 
programming decisions, the courts have consistently held that increased expenditures do not 
constitute an argument for the denial of services (e.g., Hosier v. Evans, 1970; Mills v. Board oA 
EduQation, 1972). However, the law explicitly states that in employment decisions, the courts -may 
make individual judgments concerning the amount of hardship caused by the accommodation. 
Factors to be considered include: "(1) The overall size of the recipient's program with respect to the 
namber of employees, number and type of facilities, and size of budget; (2) The type of the recipient's 
operation, including the composition and structure ot^lhe recipient's work force, and (3) The nature 
and cost bf the accommodation needed" (Rules and Regulations for Section 504, p. 22680). Therefore, 
if an organization can demonstrate that to accommodate the handicap of an applicant would cause 
undue hardship on the operation of its program, then that accommodation need not be made. 

Bona Fide Occupational Qualifications ^ 

As has been discussed earlier, it is essential for a handicapped applicant to be able to demonstrate 
that (s)he would be able to perform the essential functions qf a job, should (s)he wish to legally 
challenge a company for not hiring Kim/her. Most cases are decided on an individual basis, and 
blanket disqualifications- of a certain group of individuals are rare, however, if a company Is able to 
demonstrate that a certain group of people would be unable to perform the essential functions of a job, 
a company may petition for what is knowryas bona fide occupational qualification (BFOQ), and with 
the BpOQ be able to legally exclude all Individuals bf that group frdm consideration for employment. 
'A bona fide occupational qualification permits an employer an exception from the . 
general prohibition against policies which discriminate a designated jclass and allows 
a policy which absolutely excludes all members t>f a protected class froma particular > , 
job regardless of any individual's qualifications or abilities. The exemption* is i 
* contained in the Age Discrimination In Employment Act of 1967, and Title V[1 (of the 
Civil Rights Act of 1964). (Qittler, 1978). t 
These exemptions must be job related, not suffer from overbreath, and, if not granted, would in some 
way-undermine-' the business (Diaz v. Pan American World Airways, Inc. 1971). For example, if a 
company were to state that no Individyals suffering from cerebral palsy (CP) would be allowed to work 
as electricians, this statement would be overbroad. However, if the co.mpany further clarified this point^ 
by stating that no wheelchair-bpund CP individuals would be hired (because the job*entailed clifnbing 
teddeVs), then it would be a legitimate exclusion. As is often the case though, companies' attempts to 
exclude certain classes are often overbroad. In the* case of Beazer v. New York C$y Transit Authority 
(1975), the total exclusion by the New York City Transit Authority of all forme/ heroin addicts 
participating in methadone maintenance programs was found to be unconstitutional, as were the 
medical standards that excluded epileptics from employment as police officers in the case olDluran v. 
City of Tamqa and Tampa Civil Service Board (1976). Finally, in the case of Fraser Shipyards, Inc. vo 
Wisconsio Department-of Industry, Labor and. Hum an delations (1976). Fraser's policy of not[hiripg 
ctiabetics as welders was found to be discriminatory. Although Fraser could demonstrate that some 
diabetics would be hazardous* to themselves or other employe€!Ts&hen welding, the evidence Was hot 
shown specifically for the individuals concerned, therefore, no blanket exclusion was granted, 
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Conclusion • - -* t: 

j The study of the employment rights of the handicapped is an area w$<* has long been/ieglected 
by special education personnel. However, because of the goal of developing the maximum.potential of 
each individual, and in providing hifri/her with the skills necessary to live as independently as possible 
in today's world, it is an area wfcich deserves undivided attention. Special educatioh teachers must be 
able to communicate basic employment rights to their students and the parents of their students; 
university personnel must be able to adequately prepare teachers In this^area; and administrators must 
Insure that currlcular offerings include instruction in employment rights. 

For all Involved in the education of handicapped individuals,. a basic knowledge of their 
employment rights is essential. To shy away from this area because as educators, we are not involved 
with out students* acquit lives is simply naive. Everything we do points toward adulthood and as a result, 
we must become involved. 



Conclusion 

Special education has come under the directinalysis and supervision of the nation's lawmakers v 
and the state and Federal courts. Not only has eduqation for exceptional children changed drastically 
over the past fifty years, but the attitudes of legislators and thei r legislation have dramatically changed. 
No longer are exceptional children refused educational service. No longer are institutional placements 
and custodial service the least restrictive environment and alternative available to exceptiooal 
children. The public school and the community are now the place where most handicapped children 
will receive their education. No longer are handicapped persons barred from employment orhigher 
education or access' to public facilities. Now, governmental regulation and legislation protect 
handicapped persons from discriminatory employment practices, educational environments are 
Adapted for their educational needs, and buildings ateprchitecturally modified tolDrovide access to all 
persons. - " 

The changes that have occurred have neither been swift nor have they been without opposition. 
Although we have cited nearly 200 court cases and Items of legislation that have had direct impact qn 
handicapped persons, the citations are by no means exhaustive. The field of special education and the 
, rights of thq handicapped, in general, are currently undergoing a litlgatlve explosion. The number of 
court cases currently receiving, judicial review at the state and Federal level, though large, is mostly 
overshadowed by the number of local due process proceedings. E=ach state education association and 
each local school district faces the possibility of and responsibility for, educational and procedural 
review through the exercise of students 1 parents', and guardians' right to due process. This review, and 
a review of state and Federal courts and the legislative mandates are a strong crtbllenge to special 
educators. In the next few years the system will test its own limits with diverse cases and hearings on 
diverse Jopics leaving, in the end, hamdlcapped persons, the government, -and the schools mutually , 
/espdnsive-and responsible to each other. 
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